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TEOPETUKO-UCTOPUYECKMUE
NMPABOBbIE UCCJIEQOBAHUA
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NMEPCMNEKTUBbI MEPCOHAJIN3ALNU NMPABA

E.P. Abki3oBa
ApbutpaxHsivi cya r. Mockesl (MockBa, Poccus)

HccaepoBaHME AQHHOU TeMbI IPEACTABASIETCS aKTYaAbHBIM B CBSI3H C HEOOXOAMMOCTBIO HAyYHOTO
OCMBICACHHSA TeOPETUYECKOH M MPAKTUYECKOH 3HAUMMOCTHU OYAYIIero mepCcoOHaAM3aIUH IIPaBa, ero u3Me-
HEeHUH B KOHTEKCTe IUQPOBBIX TEXHOAOTHH B PaMKaxX IOPUAMYECKOH HAyKU C BBIXOAOM Ha BO3MOKHOCTHU
€ro IpaKTUIeCKOro npuMeHeHus. LleAabto HacTosIeH pabOTHI ABASIETCSA YCTAaHOBACHHE CIIeIIMPUIECKUX 0CO-
OeHHOCTeH IepCOHAAN3HPOBAHHOTO IIPaBa, 00yCAOBACHHBIX TEXHOAOTH3aIIel 00IeCTBEHHBIX OTHOIICHUH,
a TaKXKe ONpeAeACHHe OCHOBHBIX HallpaBAGHUH PasBUTHsA [IepPCOHAAUSUPOBAHHOTO IpaBa B OyaymjeM. Pac-
CMOTpEHbI B3aUMOCBSI3H I1ePCOHAAU3ALUY C AATOPUTMH3aLMel (MalIMHU3aI[Hel) [IpaBa, HCIOAb30BaHIe
MOCACAHUX B pOPMHUPOBAHUN HHAUBHUAYAABHBIX IIPABOBBIX HOPM IEASIX COBEPIIEHCTBOBAHUSA MEXaHU3MOB
IIPaBOBOTO peryAuposanus. [IpoaHaAu3npoBaHbI IPEUMYIIECTBA U BO3MOXHbIE HETaTUBHbBIE TOCACACTBHUA
IepCOHAAM3AINH IIPaBa B CBA3U C PUCKAMHU, CBSI3aHHBIMU C OIPAHUYECHUAMH B YaCTH CY>KEeHHS BO3MOXKHO-
cTell BbIOOpA U yIleMAeHHE AUYHOH cBOOOABL OIpeAeAeHbI MepCIIeKTHBbI IePCOHAAU3AINHY IIPaBa B IIPO-
Iecce peaAn3aliy OTAEABHBIX OTPACAEBBIX HOPM (YTOAOBHOTO, IPaYKAQHCKOT'O, AOTOBOPHOTO, CEMEeHHOrO,
HAaCAEACTBEHHOTO npaBsa). ObpalaeTcss BHUMaHHe Ha HEOOXOAUMOCTDb MEXXAUCIIUIIAMHAPHOTO COTPYAHUYe-
CTBa HE TOABKO MEXAY FOPUCTaMHU, HO U IIPOIPaMMHUCTAMU, COIMOAOTAMH, 9KOHOMUCTAMHU U APYTHIMH CIIe-
IJUAAUCTaMHU. AeAaeTcs BBIBOA OTHOCUTEABHO CTaTyca IePCOHAAM3HPOBAHHOIO IIPaBa, COCTOAIIUN He B 3a-
MeHe TPAAUIIMOHHOTO IIPaBa, a B AOIOAHEHUH €ro U OIITHUMM3AIlMi HHCTPYMEHTA.

KaroueBble cAOBa: IepPCOHAAM3ANNSA IIPABA, IPAaBOBOE PEI'YAUPOBAaHUE, AATOPUTMHU3AIUA [IpaBa, Ma-
IIHHOYUTaeMOe IIPaBo, IPOrPaMMHbIe TIPEATTUCAHUS, UCKYCCTBEHHBIH HHTEAAEKT, OOABIIIE AAHHbIE, OAOK-
YeliH TEXHOAOTHH.

PROSPECTS FOR PERSONALIZATION OF LAW
E.R. Abyzova
Moscow Arbitration Court (Moscow, Russia)

The study of this topic is relevant due to the need for scientific understanding of the theoretical and
practical significance of the future personalization of law, its changes in the context of digital technologies
within legal science, and the possibilities of its practical application. The purpose of this paper is to establish
the specific features of personalized law, caused by the technologization of social relations, and to determine
the main directions of the development of personalized law in the future. The relationship between
personalization and the algorithmization (mechanization) of law is considered, as well as the use of the latter
in the formation of individual legal norms for the purpose of improving the mechanisms of legal regulation.
The advantages and possible negative consequences of the personalization of law are analyzed in connection
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with the risks associated with restrictions in terms of narrowing the possibilities of choice and infringement of
personal freedom. Prospects for the personalization of law in the process of implementing individual industry
norms (criminal, civil, contractual, family, and inheritance law) are determined. Attention is drawn to the
need for interdisciplinary cooperation not only between lawyers, but also between programmers, sociologists,
economists, and other specialists. The conclusion reached regarding the status of personalized law is that it
does not replace traditional law, but rather complements it and optimizes its instrument.

Keywords: personalization of law, legal regulation, algorithmization of law, machine-readable law,
software regulations, artificial intelligence, big data, blockchain technology.

Doi: https://doi.org/10.14258/ralj(2026)1.1

AHOH U3 OIPEACAAIOIINX YePT COBPEMEHHOU POCCUMCKON ACHCTBUTEAPHOCTH ABAAETCA AOMH-

HUpPOBaHMe FOCYAAPCTBEHHBIX HHTEPECOB HaA AUYHBIMHU, YTO IPUBOAUT K PELIEHUI0 OOABLIMH-

CTBa BOIIPOCOB B IIOAB3Y TOCYAQPCTBA. B OA0OHOM crcTeMe IpHOPUTETOB CIIOCOOHOCTD YeAOBEKa
K A€HICTBHIO YCTyIaeT MeCTO CaMOH BO3MOXKHOCTH €ro COBepIINThb. Ha mepBblii B3TAdA, BO3HUKAET Mapa-
AOKCaAbHAsI CUTYalLlUs: IIPU3HABAasl HEIIOAHOIIEHHOCTDb ACHCTBYIOIETO 3aKOHOAATEABCTBA B Cepe 3aIUTLI
IpaB U CBOOOA, IPajKAaHe OAHOBPEMEHHO BBICTYIAIOT 3a COXpaHeHHe MEXaHU3MOB UX OIpaHHYeHHs. Bme-
CTe C TeM 3TOMY GeHOMEHY CYIIeCTBYeT 00'bCHEHHUE, B COOTBETCTBUH C KOTOPBIM AMYHOCTb, pYHKIIMOHUPYS
B AF0OOM IIPaBOBOM IIPOCTPAHCTBE, ACMOHCTPHUPYET BBICOKYIO AAANITHUBHOCTD U CTPEMHUTCA K PeaAH3al[Uuu
CBOMX IIpaB. B mporecce aToro oHa popMupyeT HOBbIe 00ILIeCTBEHHbIE OTHOIIEHHUS, KOTOPBIE HY)XKAQIOTCS
B IIPaBOBOM PEryAMPOBAaHUH, 3a4aCTYIO BCTYIas B KOHQAUKT C HHTEPeCaMH FOCYAAPCTBA.

[Tpobaema 3aKArO9aeTCS B TOM, 4TO pOpPMaAbHbBIE AeMOKPAaTHYECKHe HOPMBI, MEXaHHYECKH CKOIIHPO-
BaHHBIE C 3allaAa U 3aKpeIACHHBIE B ACHCTBYIOIEM POCCHICKOM 3aKOHOAATEABCTBE, He 00eCIIeYHBaloT ce-
TOAHS PeaAbHOH 3alIUTHI IIPaB ANYHOCTH. Upe3MepHOe yBAedeHHe a0CTPaKTHBIMU KOHCTPYKIIUAMH, TAKUMH
KaK «IIPaBOBO€ TOCYAAPCTBO», «TPAKAAHCKOE OOIeCTBO» U «IIPaBa YeAOBEKa», IPUBOAUT K OTUYIKACHUIO
PeaAbHBIX AIOAEH, 0COOEHHO HaMMeHee 3alUIeHHBIX TOXKHUABIX IPAXKAAH, YTO HAXOAUT 3aKOHOMEPHOE OT-
paKeHHe B 001leCTBEHHOM IIPaBOCO3HAHUH. B poccHiickoM 061iecTBe AEMOKpPATHSA CTaAd ACCOIUHMPOBAThCA
CO BCEAO3BOAEHHOCTBIO, YTO CIIPOBOIIMPOBAAO ITOBCEMECTHBIN IIPAaBOBOH HUTHAN3M, a IOHATHE «IIpaBa ye-
AOBEKa» YTPaTHAO CBO€ IIPABOBOE U COLIMAABHOE COAEP)KaHHe. BMecTe ¢ TeM rapaHTus obecriedyeHUs IpUo-
puTeTa IpaB YeAOBEKa BO3MOXKHA TOABKO IIPH HAAMYMH CHABHOTO F'OCYAAQPCTBA, CIIOCOOHOTO K 3 PeKTHB-
HOMY YIIPaBA€HHIO OOIIeCTBOM U KOHCTPYKTUBHOMY BAHSHUIO HA HHAMBUAOB.

DyHAAMEHTOM IIPABOBON CUCTEMBI, OTIPEACATIOIINM €€ COI[UAAbHYIO0, TOAUTHYECKYIO U FOPUAMIECKYIO
IPUPOAY, HEM3MEHHO BBICTYIIAIOT IIpaBa AMYHOCTH. B yCAOBHAX COIIMAABHO-9KOHOMHUYECKOH U IOAUTHYe-
CKOH TYpOYAEHTHOCTH, CHOCOOHOCTD TOCYAAPCTBa 00eCeYrBaTh peaAU3allHIo [IPAB YeAOBeKa U TPAXKAAHHU-
Ha CAY’KUT HHAMKATOPOM YCTOHYHUBOCTH IIPaBOBOU CHCTEMBI U IIOKa3aTeAeM ee pa3BUTUA. AAs 9P PeKTUBHO-
TO yIIpaBA€HHA 001IeCTBOM T'OCYAAPCTBY HEOOXOAUMO PAaljHOHAABHOE PACIIMPEHHE BAACTHBIX IIPEPOTaTUB,
4TO TpebyeT mepecMOTpa YCTOABIIUXCSA IPEACTaBACHHUH 0 ero poau. CoraacHsl ¢ MHeHueM E. H. TapacoBoii,
YTO B CAOXKMBILEHCA CUTYAI[UU TOCYAAPCTBO HEe AOAYKHO OTPAaHMYUBATHCA PYHKIIUEH «HOYHOT'O CTOPOXKA»,
a AOAYKHO BBICTYIIaTh B Ka4yeCTBe aKTHBHOT'O CyObeKTa 001IeCTBEHHBIX OTHOIIEHUH [1].

XOTS B COBpeMEHHOM POCCHICKOM 06111eCTBe 0003HAYUAKCH ONIPEACACHHBIE IO3UTHBHbIE H3MEHEHHS
BO B3aMMOOTHOILIEHHAX MEXKAY TOCYAAPCTBOM H TPa’KAAHAMM, TeM He MeHee, OHU COIIPOBOXKAAIOTCSA CHU-
YKeHHeM YPOBHS XKU3HH, COKPAlleHHeM YHCACHHOCTH HACEACHHS U T.II., CTABIIMMHU PE3yABTATOM HEIIPOAY-
MaHHBIX TOCYAQPCTBEHHbIX pelieHni. HabAtopaeMble TEHAGHIIMN 0OYCAOBAMBAIOT B COBPEMEHHOM aKae-
MHYECKOH AUTepaType aKTyaAH3aIlMI0 HAYYHOTO U IPAKTUYECKOTO MHTepeca K MpobAeMaTHKe CO3AAHHA
HepCOHAAU3HPOBAHHBIX IPOAYKTOB, UTO, B CBOIO OYE€PEAD, ACTEPMUHHUPYET HEOOXOAUMOCTb pa3paboTKH CO-
OTBETCTBYIOIIUX HHCTPYMEHTAABHBIX PellIeHHH.

B Hay4HOH AMCKYCCHUHU HapsIAy C TEePMHUHOM «II€PCOHAAU3ALUA» JACTO PUIYPHUPYeT MOHATHE «KACTO-
MH3aIHA», KOTOpOe NMoApasyMeBaeT GU3HMUECKYI0 TPaHCPOPMAIUIO TPOAYKTA C IIEABIO €r0 AAANTAIUU
K criennpUIeCKUM MOTPeOUTEAbCKUM HY)KAQM MHAUBHUAQ, TIO3BOAAIOIEH HCIIOAB30BATh HAYKY M TEXHOAO-
THI0 AaHAAH3a IOBEACHUECKHX CTEPEOTHUIIOB AAS peleHns 3Tux npobaem. T. . Xabpuesa, onupasch Ha HACH
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B.C. Crénuna, paccMaTpuBaeT COBpeMeHHOe 00IIeCTBO KaK IepeKHBarollee KOpeHHbIe U3MEeHeHH s, aHa-
AVI3HIPYS €TO LIEHHOCTHBbIE OPUEHTHPDI U TpaHCPopManuu. Takol IOAXOA OTKPBIBAeT LIMPOKHE BO3MOKHO-
CTH AASL IPAaKTHYECKUX PeIlleHUH 1 UMeeT OOIHpHYIo chepy npuMeHeHus [2, ¢. 5-18]. B.C. CrénuH, B cBOIO
ouepeAb, YKasbIBaeT Ha ABa B3aUMOCBA3aHHbBIX IIYTH PA3BUTHA IOPUAMYECKON HAYKH U IPAKTUYECKHX Ipe-
06pa3oBaHUil: OT TAyOOKHUX TEOPETUYECKHUX HU3BICKAHUI K KOHKPETHBIM OTPACAEBBIM pPeIIeHUsAM U UX pea-
AW3AINH, 1 HA000POT — OT IMPAKTHIECKUX HAPAOOTOK K pOPMHUPOBAHUIO OTPACAEBBIX KOHIENIUH U QYH-
AameHTaAbHBIX Teopuil. T. . Xabpuesa nu H. H. YepHorop cunTaroT, 4TO coBpeMeHHast HayKa yKe Iepelsa
K HOBOMY 3TaIly, XapaKTepHU3yIOIleMycs HHTerpanell QyHAAMEHTAAbHBIX U IPUKAAAHBIX HCCAGAOBAHUH,
a TaKXKe YCHACHHEM POAHM MEKAUCIUIIAMHAPHBIX TOAXOAOB [3, ¢. 26].

TAy6okuii ypoBeHb 00001eHNUs, TPUCYIIUH COBPEMEHHOH I0PUANYECKOH TEOPHUH, C TOUKH 3PEeHUsI
H. ®. [TopriBaeBoi, UTpaeT KAIOYEBYIO POAD B IOHMMAHHUH O0IIel KapTHHBI IPAaBOBOH PeaAbHOCTH, UTO II0-
3BOAfET YBHACTH OOLIIMe IPUHITUIIBI M HAITPABACHUS Pa3BUTHA IIPaBa, 0COOEHHO B KOHTEKCTE BAUSHHA TeX-
HOAOTHMH Ha 001ecTBO. B 4acTHOCTH, 9TO KacaeTcsl U3MEHEHHH B IIpaBe, BBI3BAHHBIX Pa3BUTHEM TEXHOAO-
TUH, BKAIOYAs TIOSIBACHUE U 9BOAIOIIMIO «MAIIHHOYUTAEMOTO» UAHU «IIepPCOHAAM3UPOBAHHOTO» IpaBa [4].
B Poccuu yxe NpUHAT AOKYMEHT, OIIPEACAAIOIINE MAlTMHOYUTaeMOe IIPaBO B KaueCTBe KOHIIETIIINH, AAI0-
1led olMcaHue MallMHOYMTAEMOTO NpaBa, aHAAM3UPYIOlell CBA3aHHbIE C HUM TeXHOAOTMH U 3aTParuBalo-
1jel BOIIPOCHI AATOPUTMOB U AATOPUTMH3ALIUH B IIpaBe. ABTOP CIIPAaBEAAHUBO CUHTAET, YTO B OAMIKaiiieM Oy-
AyILLIeM IIPaBo, BEPOSITHO, IPETEPIIUT U3MEHEHHsI, KOTAQ YaCTh IPABOBBIX HOPM OYAET IepeBeaeHa B popMaT
MaIllMHOYHUTAEeMbIi/TIePCOHAAM3UPOBAHHBIN, CTOAb HEOOXOAMMBIH AASl ABTOMATH3AIMH [IPABOIIPUMEHEHHUS
B OIIPeACACHHBIX 00AacTAX. PopMaabHO 3TO OyAeT O3HAYATh Ipeobpa3oBaHUe MPABOBBIX HOPM B KOMIIBIO-
TepHbIe AATOPUTMBI, IIPHYEM B IIEPBYI0 O4epeAb OYAYT aATOPUTMHU3HUPOBAHBI T€ HOPMBI, KOTOPbIe COOTBET-
CTBYIOT 9THUM TPeOOBaHHAM, YTO HeU30EKHO IOBAEUET 32 COOON U3MEHEHHUS B UX COACPIKAHHH.

B KOHTeKCTe IPOrpeccUpyoleil TEXHOAOTHU3AIMHK 00II[eCTBEHHBIX OTHOLIEHUH IOPHAHYECKOe co0b1IIe-
CTBO aKTMBHO MHTEPeCyeTcsl OYAYLIMM pasBUTHEM IIpaBa, IIPU 3TOM AOKTPHHA YKa3bIBaeT Ha IEPCIIEeKTUB-
HOCTb PaCCMOTPEHHMS AATOPUTMHU3ANNHU (MAIIMHU3AINH) [IPaBa KaK IPOrHO3UPYeMOr0 HAIIPaBACHHUS €ro
sBoAronuu. B csasu ¢ gem T. 1. XabpreBa mpeACTaBAseT aATOPUTMHU3ALIMIO IIPaBa (TO eCTh ero IePEBOA B Ma-
IIHHHBIHA GOpMaT) B KauecTBe OAHOTO U3 [IePCIIeKTUBHBIX HAIIPABACHUH PasBUTHS IpaBa HapsIAY C TePCOHa-
AW3aIMeN, AeTYMaHHU3aIHel 1 HaTypaAusanuei [5, c. 5-17]. OHa oTMeyYaeT, YTO 9TH HANIPaBAEHHUs He IPO-
THBOPEYaT APYT APYTY, @, HQ0OOPOT, OTPaXKAIOT OOLIYI0 TEHACHLIUIO Pa3BUTHA IIPaBa, pacCMaTPUBAEMYIO
C Pa3HBIX TOYEK 3peHHUsA. B AAHHOM KOHTEKCTe TEPMHHBI «AATOPUTMHU3AIUA» U «MAIIMHNA3AIUA» IIPaBa OHA
HCIIOAB3yeT KaK CHHOHUMBL.

CraHoBAeHHE HHPOPMAIIMOHHOTO O0IIeCTBA aKTYaAU3HPOBAAO MOTPEOHOCTh B pedOpMUPOBAHUU
YCTOSIBIIMXCS TTAPAAUTM ITyOANYHOTO yripaBaeHHsA. YKa3 [Ipesuaerta PO or 7 mas 2024 ropa N2 309 ompe-
A€ASIeT CTpaTerudecKre MpHOpUTeTh pasBUTHA Poccuu A0 2030 u 2036 ToA0B, yaeAsiss 0co60e BHUMaHUe
MOAEPHHU3ALUH FOCYAAPCTBEHHOTO YIIPABACHHUSA IIOCPEACTBOM IHPPOBU3ALNY U HHPOPMATU3AL UK. B KOH-
TEKCTe 3TOH TPaHCPOPMAIIUU KAIOUEBbIM HHCTPYMEHTOM CTAHOBUTCS BHEAPEHHUE IIePEAOBBIX TeXHOAOTHH,
BKAIOYAs MalllMHOYMTaeMoe IIpaBo. B cBA3M ¢ 4eM pOCCHIICKHE Y4eHble IIPEAAAral0T ABA OCHOBHBIX KOH-
LIENITyaABHBIX IIOAXOAQ K OCMBICACHHIO MAIIMHOYUTAEMOT0 [IPaBa: a) HHTePIIpeTalus Kak CTPYKTYPHUpPOBa-
HUe TeKCTa, KOTAA HOPMAaTUBHOE [IOAOKEHHUE, IPEACTAaBACHHOE B TEKCTOBOH (popMe, IOABEPraeTcs pa3MeT-
Ke, 0OecriedrBaoIel ero BU3yaAU3aluio U 06paboTKy MAaIIMHOW; U 0) HHTepIpeTalusd Kak pOpMaAU3aLus
IPEACTAaBAEHHUA Ha MAIIMHHOM fI3bIKE, IPH KOTOPOU NpaBOBble HOPMbI BHIPAKAIOTCSA MOCPEACTBOM A3bIKA
IpPOrpPaMMHUPOBAHMUS, YTO II03BOAAET MAIIMHE OCYLIeCTBAATh CEMAaHTHUYECKUHN U CTPYKTYPHBIH aHaAU3 TIpa-
BOBBIX IIPEAITHCAHUH [3, ¢. 26]. AaHHBII TOAXOA 00YCAOBAMBAEeT BO3SMOYKHOCTb PEaAHU3aIMH «MAIIHHOUC-
MOAHAEMOCTH» IIPAaBOBBIX HOPM B PAMKAaX HOPMAaTHBHBIX KOHCTPYKTOB.

W.B. IIoHKHH CYXTaET, 9YTO MAIIMHOYUTAEMOE ¥ MAIIMHOUCIIOAHSIEMOE IIPaBO IIPEAIIOAAraeT IIePEeBOA
IOPUANYECKUX AOKYMEHTOB U UX B3aUMOCBA3eH B popMart, IOHATHBIN KOMIIbIOTEPY. ITO AOCTUTAETCA ITyTeM
KOAUPOBAHHUS [IPABOBBIX HOPM B MALIMHHBIN A3bIK, YTO IO3BOASIET IPEACTABUTD IIPAaBO B BUAE CTPYKTYpPH-
POBaHHOW KOMITBIOTEPHOH AOTHKH (6, c. 86-88]. H. . ITopsiBaeBa, B CBOIO OY€PEADb, BUAUT B MAIIHHOYUTAE-
MOM IIpaBe Pe3yAbTaT «aATOPUTMHU3AIUH IIPaBa». DTO O3HAYAET CO3AAHUE IIPABOBBIX CTPYKTYP, IOCTPOEH-
HBIX [10 TEXHUYECKUM IPUHIIUIIAM, KOTOPbIe pYHKIIMOHUPYIOT KaK AATOPHUTMBI AAS pellleHHs KOHKPeTHBIX
IOPHAMYECKHX CUTYaLui ([IpemeAeHToB) (4, c. 12].
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C rouku speHus rexaororuit M. A. Aunganckasg u C. A. [IpuBaAoB onpeAeASIOT MallTMHOYHTaeMoe IIpa-
BO KaK KOMIIACKC TeXHHUYECKUX PeLIeHUH, OCHOBAaHHBIX Ha HCKYCCTBEHHOM MHTEAACKTE U HAIlpaBACHHBIX
Ha TO, YTOOBI IPaBOBbIE HOPMBI MOTAU OBITH BCTPOEHBI B CHCTEMY MALIMHHOTO aHAAM3a KOHKPETHBIX CAY-
YaeB, YTO [O3BOASIET PeaAHN30BaTh IIpaBa YeAOBeKa B aBTOMATHYECKOM pexume [7, c. 85-96]. B.A. Topba-
4Y€B CYUTAET, YTO OTBETHI HA 3TU BOIIPOCHI IIO3BOAAIOT BEIAGAUTD TPHU OCHOBHBIX ITIOAXOAQ K OIIPEACACHHIO
MalIMHOYUTAeMOro mpasa [8, c. 165-183]. IlepBbIit — Kak IpOrpaMMHOE IIPEAIHCAHKE, BHICTYIIAOIIee 110-
CPEAHHKOM MEKAY Pa3AUYHBIMU CIIOCOOAMHU NpeACTaBAeHUsA HHPOpManuu. Bropoit — Kak mpeAnncanue
AASL 06pabOTKM MAIIMHON MOCTYHANOIIUX AQHHBIX C TIOMOIIBIO AATOPHUTMOB IIPUMEHHTEABHO K KOHKpeT-
HBIM CUTyanusaM. TpeTHil — Kak criocob CylecTBOBaHHUSA IPABOBOM ACHCTBUTEABHOCTH, B3aUMOACHCTBYIO-
1[ei ¢ peaAbHOH NPABOBOM CHCTEMOH 110 Pa3AUYHBIM CLIEHAPUAM U COCOOHOM HHTETrPUPOBATHCS B Pa3HO-
o6pasHble COLHAABHO-PETYAITOPHbIE CHCTEMBI.

B cAoKUBILIEHCA CUTYAl[UH MMEHHO TeXHOAOTHMH MAIIMHOYHTAEMOTO IIpaBa, 00AaAafoIINe TOTEeHIINa-
AOM AA GOPMHPOBAHHS OCHOBBI IPHHIIUITHAAPHO HOBOH HH(POPMAIIMOHHOM CHCTEMBI, MOT'YT OBITh OpHEH-
THPOBAHBI Ha Pa3pabOTKy HOPMATHUBHBIX IIPABOBBIX AKTOB. BaYKHO OTMETHUTB, 4TO MOAOOHBIE IIPOEKTBI yIKe
aKTUBHO paspabarsiBatorcsi. Hammpumep, B 2022 roay MUHHCTEpCTBO S9KOHOMHYECKOTO pasBUTHSA Poccuii-
ckoit Pepepaliuu MOAITMCAAO TOCYAAPCTBEHHBIM KOHTPAKT Ha CO3AAHHE TOCYAAPCTBEHHOW MHPOPMAIHOH-
HOH cucreMsl «HopMoTBopuecTBO». B 2023 roay 6b1A IpeACTaBACH AAA OOIIECTBEHHOT'O 0OCYKACHUS IIPO-
eKT TIOAOKEHUS, OIPEACASIOLIEr0 MOPSIAOK PabOoThI TOH CHCTEMBI.

CyuiecTByeT MHEHHE, YTO AAS MAIIMHOYUTAEMbIX [IPABOBBIX HOPM KpaiiHe Ba)KHO 00eCIeINTh eAUHO-
obpasHoe ToakoBauue [9, c. 91], xoTa P. M. SJHKOBCKHUII ¢ COAaBTOpaMHU CYUTAIOT 3TOT APTYMEHT AUCKYCCH-
oHHbIM. IIpryKHa, ¢ UX TOYKHU 3PEHUs, 3aKAI0YAETCS B TOM, UYTO OTCYTCTBYeT YHUBEPCAABHBIH A3BIK AAA Ma-
IIMHOYUTAEMBIX HOPM, KOTOPBIH ObI IIO3BOASIA Y€AOBEKY HX A€TKO BOCIPUHHMATbh, U CaMa BO3MOXXHOCTb
CO3AQHHUS TAKOTO f3bIKAa HA AQHHBIH MOMEHT BBI3BIBAeT Cepbe3Hble BONPOck! [10, c. 20-26]. Tem He MeHee
CO3AQHUE eAUHOU CTPYKTYPHUPOBAHHON U «IIOHATHOM» AAS MAaIlIMHBI 6a3bl IIPAaBOBBIX AQHHBIX PacCMaTpH-
BaeTCA UMM KaK He0OXOAMMas OCHOBA AAS BCeX OYAYLIMX «MalIMHOUCIIOAHUTEABCKHX KOHIICIIIIMH», OT aA-
MHUHUCTPATUBHBIX IIPOLECCOB AO «MAIIWHHOIO NPAaBOCYAUSA», OCHOBAHHBIX Ha IIPUMEHEHUU MALIHHOYU-
TaeMbIX ITPABOBbIX IPEATTHCAHUH.

Ha Bce 60Aee mnpoKoe HCIIOAb30BaHHE AATOPUTMOB B IIPABOBOM peryAMpoBaHuHy yKasbiaet T. 5. Xa6-
pHeBa, B YaCTHOCTH, Ha CO3AQHME MAIIMHOYUTAEMOTO IIPaBa, IPEAIIOAATAIOLIETr0 IpeobpasoBaHue FOPUAH-
JeCKHX HOPM B IIPOTPaMMHBIH KO [5, ¢. 5-17]. 3apybesxHble IOpUAUUECKHE SKCIIEPThI yCMaTPUBAIOT B AQH-
HOM IIOAXOAE BO3MOKHOCTbD IIEPCOHAAN3AIIMH NIPaBa, IPEAIOAATAIONYI0 GOPMUPOBaHIE HHAUBUAYAABHBIX
[PAaBOBBIX HOPM Ha OCHOBE aHAAHM3a AAHHBIX O KOHKPETHBIX CyObeKTax. TeXHOAOTHYeCKIe BO3MOXKHOCTH
obecneynBatoT c6op 1 06paboTKy 60ABIIMX 06BEMOB HHPOPMALIUHU O OBEACHIECKUX XapaKTePUCTHUKAX
U IIPEAIIOUTEHUAX HHAMBHUAOB, YTO MOXKET ObITh HCIIOAB30BAHO AASl CO3AQHUS IIEPCOHAAUZHPOBAHHBIX IIpa-
BOBBIX Npeanucanuii [11, c. 115-136]. OTo o3HayaeT, YTO BMECTO OOIIMX IPABUA IPUMEHSIOTCS HHAUBHAY-
aABHBIE IIPEATTHCAHNS, OTIPEAeASIONMEe IOBEACHHE AUIIA B IIPaBoBOH cepe. IlepcoHaansupoBaHHOE IPaBoO,
B CBOIO OYePEeAb, YUYUTBIBAIOIee HHAUBHAYaAbHbIE 0COOEHHOCTH, IOTEHIIHAABHO MOJKET CAEAATh IIPAaBOBOE
peryaupoanue 6oaee 9pPeKTUBHBIM.

OAHaKO HEOOXOAMMO YYHUTHIBATh U BO3MOKHbIE HETaTHBHbIE IIOCAEACTBHS, CPEAH KOTOPBIX: a) AUCKPH-
MUHaIYs (HeCIIpaBeAAUBOCTb) B OTHOILIIEHHE K AIOASIM Ha OCHOBE PAa3AHYHbIX IIPU3HAKOB; 0) OrpaHUYeHMe
CBOOOABI B YaCTH CY)KE€HHs BO3MOYKHOCTeH BbIOOpA U YIlleMACHHEe AUYHOM CBOOOABI; B) TOCYAQPCTBEHHOE
BMeEILIATeAbCTBO B BUAE 3aMEHbI AOTOBOPHBIX OTHOIIEHUH MEKAY AIOABMHU FOCYAAQPCTBEHHBIM peryAupOBa-
HHEM; A) CMeHa IPHOPUTETOB Iy TeM IPeBPAlleHNs IPAKAAHUHA, 00AAAAIOIIET0 IPaBaMU U 0053aHHOCTS-
MH, B IOTPEOUTEAS, OPUEHTHPOBAHHOTO AMIIIb Ha YAOBAE€TBOPEHHE CBOUX MOTpebHOCTe. FIMEHHO 3TH puc-
KU U TPeOYIOT IPUCTAABHOTO y4eTa ¥ BHUMAaHUA IIPU PaCCMOTPEHUH NePCIeKTHB Pa3BUTHUA IIPaBa B ATIOXY
nudposusanuu. Ecan nepconasusarys mpasa 6yAeT OCYLIeCTBAATHCS €3 AOAKHOTO KOHTPOAA U STHYECKUX
OPHEHTHUPOB, 001IeCTBO MOXKET CTOAKHYTBCS C CUTYaIlHel, KOTAA IIPABO NepecTaHeT ObITh YHUBEPCAABHBIM
HUHCTPYMEHTOM 0becIiedeHusI CIIPaBEAAUBOCTH U 3al[UThI IIPaB OOABIIMHCTBA IPAYKAQH.

IlepcrieKTHBBI IIePCOHAAU3AIUY IIPABa U €€ AAAbHEHIIIee pa3BUTHE HePa3PhIBHO CBA3AHBI C KOHIENIIH-
el «HaTypaAM3aluu IIpaBa», IOAPa3yMeBalolleld HHTETPAIlMI0 IPUPOAOIIOAOOHBIX TEXHOAOTHH B IIPABO-
ByIo cucTeMy. HaTypaAusanus MoxeT IPUBECTH K TpaHCPOPMAIUH CYObEKTOB IPaBOOTHOLIEHHH, BIAOTD
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AO KubOprusamuu cybbeKToB pasa. B mpakTHueCKOM ITAaHe MAIIMHHU3AIUs, IepCOHAAU3AINA U HATYPAAU-
3aIMs IpaBa IPeACTABASIOT COO0H B3aNMO3aBHCHMbIe POIeCChl. EcAM MaIlnHU3anKsa BBICTYNAeT KaK Ipo-
1ecc, 00ecrevunBaroIUi IepCOHAAM3ALIMIO U HATYPAaAU3AIIHIO, TO MAIIMHU3AIUA U HATYPAAU3ALIUA ABASIOT-
CSl YCAOBHAMH AAS TIePCOHAAU3AIMY, KOTOPas, B CBOIO OYepPeAb, CTAHOBHUTCSA CBOMCTBOM HOBOTO ITPABOBOTO
AaHAmadra. Bce BMecTe oTpaykaeT pyHAAMEHTaABHOE H3MEHEHHe B CI0CO0ax CO3AQHMA U IPUMEHEHU TIpa-
Ba, XapaKTepH3yolliee ero OyAyliee COCTOsTHHUE.

ITo Mepe pa3BuUTHA IIpaBa, 0COOEHHO B KOHTEKCTEe IUPPOBU3AIINH, CYLIECTBYET PUCK €r0 «CaKpaAHU-
3anun». EcAu cuTyanusa He H3MEHUTCH, IPaBOBas CUCTEMa CTaHET HEAOCTYITHOU AAA OOABLIMHCTBA, IIpe-
BPATHUBIIHCH B 3araAKy AQKe AAF TeX, KTO AOAKEH ee IIOHHUMATh. DTO IPOU30HAET U3-3a 3aKPBITOCTH AA-
TOPUTMOB, TPeOYIOUINX CIIeIMAAbHBIX 3HAHUH U IOPUAMYECKUX OapbepOB, OTPaHUIMBAIOLIUX AOCTYII
K TeXHOAOTHSIM, KOTOpBIE TeIlephb OIIPEACASIOT IIPABHAA UTPBI, CACACTBHEM 4ero CTaHeT CHIDKEeHHUe IIPo3pay-
HOCTH U TIOAOTYETHOCTH IIPAaBOBOH CHUCTEMSBI [5, ¢. 12]. B cBA3U ¢ 3TUM, 0COOEHHO B IIEpPHOABI TEXHOAOTH-
JeCKHX CABHT'OB, CTAHOBUTCS KDUTUYECKH Ba)KHBIM Pa3paboTaTh IIpaBo OYAyIIEro, KOTOPOe, 10 CPABHEHHUIO
C ACHCTBYIOILIUM, AOAYKHO OBITh O0A€e THOKHM M UyTKUM K OBICTPBIM H3MEHEHHUAM, TOPOKAAEMbIM IH(pPO-
BBIMH TeXHOAOTUAMU. CACAOBATEABHO, KAFOUEBBIMHU XapaKTEePUCTUKAMU IIPAaBOBOTO PEI'YAHPOBAHUS COBpe-
MEHHBIX I[UPPOBBIX TEXHOAOTUH AOAKHBI CTaTh THOKOCTD [EPCOHAAUSUPOBAHHOTO IIPaBa, €r0 TEXHOAOTHU-
JecKass HeHTPaAbHOCTb, COPa3sMEePHOCTh, OPUEHTAIUA Ha Y4eT PUCKOB U 3aIJUTY IIPAB YeAOBEKa.

DByaymiee mpaBa ysxe ceropHs ompeaeAseTcs GOpMHUPOBAaHHMEM CMELIAHHOW IIPaBOBOM CpPeAbl, TaK Ha-
3bIBaeMOW HOBOH PeaAbHOCTBIO, B KOTOPOH KAIOUEBYIO POAb OYAET UIpaTh B3aUMOAEHCTBHE YeAOBEKA, IIpe-
TepIeBILIEr0 TeXHOAOTHYECKHe U3MeHEHUs, C THOPUAHBIMH 00'bEKTaMH, COYETAIOLINMHU B cebe 9AeMEeHTBI
IPUPOABL 1 KYABTYPBL. OTH OOBEKTBI, CTHPAIOIINE I'PAaHHUIIBI MEXKAY €CTeCTBEHHBIM U HCKYCCTBEHHBIM, aK-
THUBHBIM U ITIACCUBHBIM, CTAHOBSITCS OCHOBOH AASl pa3BUTHA IIpaBa. B pesyapTaTe, ¢ TOUKM 3peHuUs J. A3BUC,
IPaBO MPETEPIIUT CYLIeCTBEHHbIe U3MEHEHHUs, Bce 0OAbIIIe HHTETPUPYSCH C TEXHOAOTHAMH U IPAKTUKAMH
[12]. TIpousoiipeT ero TpancoOpMarHst OT CHCTEMbI, OCHOBAaHHOH HCKAIOYMTEABHO Ha HOPMaX, K aBTOMa-
TH3UPOBAaHHOH CHCTeMe, coyeTarollell B cebe HOpMaTHUBHbIE U ITO3HaBaTeAbHble QYHKIMU. JTa TpaHCPOP-
Manusi, BKAIOYaKoIas B ce0si aBTOMATH3aIIMI0, IePCOHAAU3AIMIO U IIPUPOAHOE COAEpIKaHIe IpaBa, IpuBe-
A€T K TIOSIBAEHHIO THOPHUAHOM GOPMBI TIpaBa, BHIPAXKAIOIIEHCS B BUAE 6a3 AAHHBIX AATOPUTMH3UPOBAHHbIX
IOPUANYECKUX HOPM U PErYAATOPHBIX TeXHOAOTHH.

Takast rubpupHas popma IpaBa CTABUT IiepeA IPAaBOBOM CHCTEMOI HOBbIE BBI30BBI, CBSI3aHHBIE C BAQ-
ACHHUEM, UCIIOAb30BaHNEM, CepTHPHKALIMEH U IPOBEPKOH 3TUX PeCypCOB. B CBA3M ¢ yeM OXXHAaeTCs pas-
pabOTKa HOBBIX HayYHBIX M MPAKTUYECKHUX IIOAXOAOB, HAIIPABACHHBIX Ha BKAIOUEHHE B 3aKOHOAATEAbCTBO
NOHATHH, CBA3aHHBIX C ”HYOPMaIHel, AAHHBIMH, CETAMU U APYTHMHU TePMUHAMHU, HEOOXOAUMBIMH AASL OTIH-
caHuA 06HOBAeHHOTO IpaBa. CMellleHHe aKIeHTa B [IPaBe B CTOPOHY HHAUBHAYAaABHOTO PETyAUPOBaHHA,
BBI3BAaHHOE YKa3aHHBIMH IIPHYMHAMH, 110 MHEHHUIO B.A. 30pbKHHa, yCyryobuT npobaeMy paBeHCTBa Iepea
3aKOHOM. ODTH U3MEHEHUA B IIPaBe, B CBOI OYePEAb, IOCTABAT I10A YI'PO3y IPUHIUII CIIPABEAAUBOCTH, KO-
TOPBIH, ONHUPasiCh Ha IOPUAMYECKYIO HAyKy U CyAeOHBIe pellleHus], coueTaeT B cebe HAeH paBeHCTBA U IIPO-
HOPLHUOHAABHOCTH [13, ¢. 1-6]. B mpeacTaBaeHHM aBTOPOB yueGHHKA TPABO OYAYILIETO 9BOAIOIIHOHUPYET
B MCKYCCTBEHHO CO3AQHHBIH COIIMOOHMOTEXHUUECKUH PeryAATOPHbIH MexaHu3M. Ero 3apaua — ynopsaode-
HHe, KOHTPOAb U Pa3BUTHE OTHOLIEHUH B IU(PPOBOH cpeae. DTOT MeXaHU3M OYAET OIMPAThCs HA Pa3HO-
06pasHble PeryAATOPHI, CO3AAHHBIE YeAOBEKOM, H IIOTEHIIMAABHO HEOTPaHHYEHHbIE 10 CBOEMY COCTaBy [14,
c. 39-40].

[TepcrieKTHBBI TePCOHAAM3AIUH TIPaBa MPEACTABASIOT COO0 MHOTOTPAHHYIO TEMY, 3aTPAarHBaIOLIYIO
TeXHOAOTHYeCKHe, COLJHAAbHbIE 1 9TUUECKHUE ACIIEKTDI, OIIPEACAUBILNE AUCKYCCHOHHbIE HAIIPABACHUS Pa3BU-
THsI FOPUAMYECKON HAyKU U MIPAKTUKU B 910Xy IUPOBU3ALNH, UCKYCCTBeHHOTo HHTeAAeKTa (M) u 60Ab-
IINX AAHHBIX. Kak u3BecTHO, mepcoHaAm3anus Ipasa IPeAllOAATAeT AAANTAIUIO IIPABOBBIX HOPM, pellleHHH
H TIPOLIEAYP K MHAUBHAYAABHBIM XapaKTePUCTUKAM CYObeKTOB IpaBa (PpU3NIECKUX AHI], OPTraHU3ALINN)
u curyauui. Cras, 10 CyTH, HEOTBPATUMOM TeHAEHIIUeH, IepCOHAAN3AIINSA IIPABA YTBEPAUAACH B KadyecTBe
CTpeMAeHHs K 60Aee CipaBeAANBOMY U 3P PEeKTUBHOMY IIPABY, YTO €CTECTBEHHO ITOTPe6OBAAO: BO-NIEPBBIX,
Pa3pabOTKU STUYECKUX U NPABOBBIX CTAHAAPTOB UCIIOAb30BAHUS IIEPCOHAABHBIX AQHHBIX; BO-BTOPBIX, CO-
XpaHEHHs YeAOBEUYECKOr0 KOHTPOAS HaA IIPHHUMaeMbIMH pellleHUsMU; HaKOHell, B-TPEeThUX, 3al[UThI Oa-
30BBIX IPHHIIUIIOB IIPaBa — PaBEHCTBA, CIPABEAANBOCTH, IPEACKA3YeMOCTH.
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IlepcoHaAN3HpPOBAHHOE IIPABO He eCTh 3aMeHa TPAAUIIMOHHOMY, A AOIIOAHEHHUE €0, HHCTPYMEHT AUd-
¢depeHnuanuu u ontuMusanuy. Ero passurue emne Buepa TpeO0BaAO CO3AAHUSA THYECKUX U IIPABOBBIX pa-
MOK AASL QATOPUTMOB; pa3pabOTKU MeXaHHU3MOB KOHTPOAS U 00)KaAOBaHHUSA IIepCOHAAM3HPOBAHHBIX pellle-
HUH; obecriedyeHUs MPO3PavHOCTH U YYaCTHA TPAKAAH; COXpaHeHHs DaraHCca MeXKAY HHAUBHAYaAU3alIueH
U YHUBEPCAAPHBIMU TapaHTUAMHU IpaB. CeroaHs ke pa3paboTaHbl OCHOBHbIE HAIIPABACHHSA U MEPCIIEKTH-
BbI IIEPCOHAAHU3AINH, B TOM YHCAE II0 PA3AUYHBIM OTpacAaM IpaBa. CoBceM CKOPO IIepCOHAAU3AIUA [IOTpe-
OyeT apanTAI[HI0 3aKOHOAATEABCTBA C YI€TOM HOBBIX IIOAXOAOB K IPAaBOIIPUMEHEHHIO B IIeAsIX obecrede-
HUA TUOKOCTH B pearnpOBaHUH Ha HHAUBHAYaAbHbIE IOTPEOHOCTH IPa)KAaH. B KauecTBe TEXHOAOTHYECKUX
ApafiBepOB BBICTYIIAIOT UCKYCCTBeHHBIN nHTeAAeKT (VM) 1 MamuHHOe 00yYeHHe, KOTOPbIE YIKe CETOAHS
B COCTOSIHUU aHAAM3HUPOBATh OIPOMHBIE MACCUBBI AQHHBIX, BBIABAATH 3aKOHOMEPHOCTH U IIPeAAAraTh UH-
AVIBHAyaABbHBIE PEeIleHMs.

OTO MOXKET HPOSBAATHCA: a) B aBTOMATU3UPOBAHHOM COCTaBACHHU AOTOBOPOB, Koraa MU Gyaert rexe-
PHUPOBATh AOTOBOPBI, YIUTHIBAS CIIELUPUKY CTOPOH, UX LIEAU U PUCKH; 0) B IIEPCOHAAUSHPOBAHHBIX FOPHAY-
JeCKHUX KOHCYABTAIIUAX, B KOTOPBIX 4aT-00ThI ¥ BUPTYaAbHBIE ACCUCTEHTBI OYAYT IPEAOCTAaBASATh HHPOPMa-
U0 U PEKOMEHAAINH, AAAIITHPOBAHHbIE K KOHKPETHOH CUTYaIK II0Ab30BaTeAs]; B) B IPOTHO3HPOBAHUH
IIPaBOBBIX PUCKOB Ha OCHOBE aHAAM3a IIOBEACHHSA CYO'beKTOB C OAHOBPEMEHHBIM IIPEAAOYKEHHUEM TIePCOHa-
AV3UPOBAHHBIX ITPEBEHTUBHBIX Mep. MICKyCCTBEHHBIH HHTEAACKT Y)Ke AOKa3aA, 4YTO CIOCOOEH ONTHMU3HU-
pOBaTh CyAeOHBIN IpoLecc, OKa3blBask peaAbHYIO IIOMOIIb B aHAAU3€ AOKA3aTEAbCTB, IOUCKE IIPELeACHTOB
U AQXKe B BBIHECEHHH PEKOMEHAAIUH 0 pelIeHUI0 criopoB. OjKkupaeTcs AaabHeHIIee pasButue Al-cyaei,
AATOPUTMHMYECKUX PEKOMEHAAITUHI AASl HUX, YAyYILIEHHE AOCTYIIA K IIPaBOCYAMIO. BMecTe c TeM caepyeT yuu-
TBIBaTh ABa BAXKHBIX 00CTOATEABCTBA, COTAACHO KOTOPBIM II€PCOHAAM3ALUA IIPaBa MOXKET IIPUBECTH K U3Me-
HEHUIO 00IIeCTBEHHOTO BOCIIPHUATHUSA IPAaBOBOM CUCTEMBI: C OAHOH CTOPOHBI, 3TO MOXKET IOBBICHTDb AOBe-
pHe K IPAaBOCYAHIO, C APYTOHM — BBI3BATh OIIACEHUA 110 IIOBOAY HEPABEHCTBA B AOCTYIIE K IIPABOBBIM YCAYTaM.

TexHOAOTHYECKME NHHOBAIIUHU C Pa3BUTHEM HCKYCCTBEHHOT'O MHTEAAEKTA M OOABIINX AQHHBIX OTKPBI-
BAIOT HOBbIE€ BO3MOXXHOCTHU AASl IEPCOHAAU3AIIMU TIPABOBBIX ycAyT. HanpumMep, aATOpUTMBI MOT'YT aHAAH-
3UpOBAaTh MHAUBUAYAAbHbIE CAYYaH U IIPEAAAraTb 60Aee aAaNTHPOBAHHbIE PELIeHNs, YYUThIBAIOLIe YHH-
KaAbHbIe 00CTOATEABCTBA Ka)XXAOTO KaneHTa. [TpaBoBsle TexHoaornu (Legal Tech) 6yayT criocob6ctBOBaTH
POCTY ¥ pa3BUTHIO TEXHOAOTUH, KOTOPbIe CMOT'YyT aBTOMATH3HUPOBATh Py THHHBIE IPOIIECCHI, YAYUIIUTD B3aU-
MOAEHUCTBHE C KAUEHTAMH U IIPEAAOKUTh HHHOBAIIMOHHbIE PELIeHUs AAA IOPUAMYECKHUX 3aAad. boabiine
panHble (Big Data) m03BOASIT BBIIBASITD TEHACHIIMH U OCOOEHHOCTH [TOBEACHHS PA3AMYHBIX IPYIIIT HAaCeAe-
HUSI, 9YTO MOXKET ObITh HCIIOAB30BAHO AASL CO3AAHUS O0Aee TOYHBIX U 9P PEKTUBHBIX IIPABOBBIX HOPM. BAOK-
4eHH-TEXHOAOTMH CMOTYT 00€CIeYHTh IIPO3PauHOCTh, 6€30IIaCHOCTh U HEM3MEHHOCTH [IPABOBBIX 3aITHCEH,
9TO BaYKHO AAA IIEPCOHAAM3UPOBAHHBIX KOHTPAKTOB U IIPAaB COOCTBEHHOCTH.

B 11eA0M, IIepCIIeKTUBEI TePCOHAAM3AIUH TIPaBa 00eLal0T 3HAYUTeAbHbIe H3MEHEHUsA 0COOEHHO B ce-
pe ero peaansanuu. Tak, HapuMep, B YTOAOBHOM IIpaBe TAKUM HAIlpaBACHHEM CTaAd HHAUBUAYAAU3AIUA
Haxazauus (1. 60 YK P®) mocpeacTBOM Iepexoaa OT pelpecCUBHOM MOAEAH K BOCCTAHOBUTEABHOH U IIPO-
PUAAKTHYIECKON C YUeTOM NCUX0PU3NOAOTHIECKHX XaPAaKTePUCTHK AUYHOCTH, COI[UAABHOT'O KOHTEKCTa Aes-
HHs, a TAKXKe IIPOTHO3a BO3MOXKHOIO PelMAMBA ¢ HcrtoAb3oBanueM VM u Big Data.

B rpa)kAQHCKOM, CeMeHHOM, HACAGACTBEHHOM U AOTOBOPHOM IIPaBe IIPEATIOAAraeTCsl HCIIOAb30BAHUE
HCKYCCTBEHHOT'O MHTEAACKTA AAS IIPOTHO3UPOBAHUSA TOCACACTBUH IIPUHUMAEMBIX PEIIeHUH C IOMOIIBIO
IepCOHAAN3HPOBAHHbBIX OpaYHBIX KOHTPAKTOB, AAUMEHTHBIX 0043aT€ABCTB H T. I C Y4ETOM: AOXOAOB, 3A0PO-
BbsI, 00pa3a KM3HU CTOPOH; HHTEPECOB A€TEH C HCIIOAb30BAHUEM AQHHBIX O IOBEACHUU POAUTEACH; peaAb-
HBIX BO3MOXKHOCTEH y4acTHs pOAUTEAEH B BOCIIUTAHUU AeTed B COOTBETCTBUHU C AOTOBOPEHHOCTSMH CTO-
poH. Bce 3TO peaAbHO BO3MOXHO IIPU CO3AAHUH «YMHBIX KOHTPAKTOB», aBTOMATHIeCKU UCTIOAHAIOMINXCS
IIPY BBITIOAHEHHUH OIIPEACACHHBIX YCAOBHH, C BOSMOYKHOCTBIO AAANTAIIUH K MEHSIOLIMMCS 00CTOATEABCTBAM.

HaaoroBoe, TpyaOBOe M aAMHHHCTPATUBHOE IIPABO IIOAYYaT Pa3BUTHE B YacTH OoablIero auddepeH-
IIMPOBAHMS HAAOTOBBIX CTABOK U ABI'OT Ha OCHOBE: YCTAHOBACHHUSA PEAABHOTO YPOBHA PaKTUIECKOTO AOXO-
Aa; pa3paboTku boaee THOKHUX HAAOTOBBIX PEXXUMOB, YUHTBHIBAIOIIUX HHAUBHAYAABHbBIE AOXOABI, PACXOABI
Y MHBECTHUIIMOHHBIE CTpaTerny; AudpPepeHnnanuy pasMepa IepcoOHaAN3SHPOBAaHHOrO MTpada 3a Hapylle-
Hus [TAA B 3aBUcHMOCTH OT A0XOAa HapymuTeas. Hanpumep, B Gunaauauu u llIseiinapun 3a npesblile-
HHE CKOPOCTH MHAAHAPAEP MOXKET 3anAaTUTh € 50 000, a cryaeHT — €200. B AaHHOM CAyvae IleAr O4EBHAHBI:
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mTpad 6yaeT paboTaTh KaK CACPIKUBAIOIIUI (AKTOP, €CAU OH OYAET OIIYIATbCS OAMHAKOBO OOAE3HEHHO
AASI BCeX; Aa M paKTOP CIIPAaBEAAMBOCTH He CAEAYeT COpPachIBaTh CO CYeTa 0OIIeCTBEHHOIO MHEHHUS TPAXKAAH.

ITpaBo coruaabHOTrO 0ObecreyeHns U 3ApaBOOXpaHEHHA KAPAMHAABHO IIEPECMOTPHT MOPSAAOK pacye-
TOB U Ha3HAYeHMs PayKAQHAM I1ePCOHAAU3MPOBAHHBIX IIOCOOUH, EHCHH, pa3pabOTKU peaAu3alluu MeAH-
IIMHCKHX [IPOrPaMM Ha OCHOBE: COCTOSIHUSI 3A0POBbsI (TeHeTHKa, XpPOHUYeCKHe 3a00AeBaHus); 0Opasa Ku3-
HU (BpeAHbIe ITPUBBIYKHY, PpU3HNUeCcKas aKTUBHOCTD U T.II.); COLIUAABHO-9KOHOMHUYECKOTO CTaTyca. B measax
HEAOTYIeHNsT AUCKPUMHHALINH 10 3A0POBBIO HAU TIOBEACHHIO BCE 3TH HHHOBAI[UH TPEOYIOT COOAIOACHHS
U obecrieyeHUs STUYECKUX U IPABOBBIX PaMOK.

Ceropanst nudposoe mmpaso u M1 (aAropurMudecKas IOCTUINS) QHAAUSHPYIOT THICSIH TAPAMETPOB A€AQ
U TIPEAAATalOT IIEPCOHAAM3HPOBAHHbIE PEIICHHUs C IOMOIIBI0 «IOPUAUYECKHX YaT-00TOB» M «yMHBIX KOH-
TPAKTOB», AAANTUPYIOIIUX YCAOBHSA ITOA ITOAb30BaTeAs. YBEAOMASHHS O IpaBax U 00A3aHHOCTAX HAIpPaB-
ASIFOTCSI TPAKAQHAM TOABKO B IIEPCOHAAMSHPOBAHHOM BHAE (HaIlpUMep, IPayKAQHUHY IIPUXOAAT TOABKO Te
3aKOHBI, KOTOpPbIe KACAIOTCs ero Mpodeccuu, BO3pacTa, UMyLecTsa). boaee Toro, mepcoHaansanus npasa
MOKET OTKPBITh HOBbIE BO3MOKHOCTH AASL BOBACUEHHSA I'PAXKAAH B IIPOIIECC IPABOTBOpYECTBA. C IIOMOIIBIO
TEXHOAOTHH MOXKHO GYAeT COOMpPATh MHEHHUS U IPEAAOKEHHs OT IPAYKAAH, YTO IO3BOAUT CO3AaBaTh boaee
aAaNTHPOBAHHbIE M AKTYaAbHbIE 3aKOHBI, OTPayKaollye IIOTPeOHOCTH U HHTepechl 00IecTBa.

EcTecTBeHHO, YTO B 9TOM CAy4Yae IepPCOHAAM3AIUA TIpaBa NOTpeOyeT UHTErPAlluy 3HAHUH U3 pPa3Ard-
HbBIX 00AACTeH, TAKUX KaK ICUXOAOTHsI, COLIHOAOTHA X 9KOHOMHKA, UTO IIO3BOAUT Ay4llle IOHHUMATh IOTpe6-
HOCTH KAHEHTOB U pa3pabarsiBaTh Ooaee 3¢ deKTHBHbBIE IPABOBbIE pellleHus. B urore, nepcreKTuBsI mep-
COHAAHM3AIIMU IIPaBa OTKPOIOT HOBbIe TOPU30HTBI AAA ITPABOBOH CUCTEMBI, peaAH3aliHa KOTOPBIX HOTpebyeT
KOMIIAEKCHOTO y4eTa KaK TeXHOAOTHYeCKHUX, TaK U COIIMAABHBIX acleKToB. IlepcoHaAnsanus mpasa Mo-
JKeT CII0coOCTBOBATh OoAee IUPOKON MHTETPAllUU AABTePHATHBHBIX METOAOB paspelleHuUs CIIOPOB, TAKUX
KaK MEAHAIUs U apOUTpPaK, KOTOpbIe MOTYT ObITh AAQIITHPOBAHBI IOA HHAUBHAYaAbHbIE TOTPEGHOCTH CTO-
POH, YTO ITIO3BOAHUT HaXOAUTB OoAee 3¢ PeKTHBHbIE U ObICTPBIE paspelleHHss KOHPAUKTOB.

Bmecre c TeM HapsIAY C OTPOMHBIMH IIPEeUMYIeCTBAMU BHEAPEHHS IIepCOHAAM3SHPOBAHHOTO IIpaBa B CO-
II1aABHO-9KOHOMHUYECKYI0, IOAUTHKO-IIPABOBYIO, TEXHOAOTHUECKYIO Cepbl 0011eCTBEHHOM JKU3HHU, CACAYET
YIHUTBIBATh HeU30eXKHbIE C ITUM IBACHHEM CAOXKHOCTH B €€ peaAU3alluH, CBsI3aHHbIe: BO-IIEPBBIX, CO 3HAUH-
TEABHBIMU TEXHOAOTHYECKUMHU, PHHAHCOBBIMHU U OPTaHU3AI[MOHHBIMHU PeCypcaMu, HEOOXOAMMBIMH AASI CO-
3AQHHA U BHEAPEHHMS II€PCOHAAM3HPOBAHHBIX IIPABOBBIX CHCTEM; BO-BTOPBIX, C Pa3pabOTKOH CTPOrHX Ipa-
BHA ¥ MEXaHHU3MOB 3aIIUThI AAHHBIX B [IeAAX 0OecredeH s IPO3PaYHOCTH U CIIPAaBEAAMBOCTH AATOPUTMOB,
HCIIOAB3YeMbIX AASI TIEPCOHAAU3AINHY NIPaBa; B-TPEThUX, C 0OecIeYeHHeM AOCTYITHOCTH IIepCOHAAU3HUPO-
BaHHBIX IPABOBbIX YCAYT AASL BCeX 6€3 NCKAIOUEHUsI TPAXKAAH; B-4eTBEPThIX, C Pa3paboTKON ITHIECKUX KO-
AEKCOB U CTAHAAPTOB AASl HCTIOAb30BAHUS 3TUX TeXHOAOTHH B II€ASX YCTAHOBAEHHSA OTBETCTBEHHOCTH, IIPO-
3pauHOCTH U KOHTPOAS; B-IIATHIX, C AOCTIDKEHHEM OaAaHCca MEKAY IepCOHAAU3AIeH U YHUBEPCAABHOCTBIO
IIPAaBOBBIX HOPM B II€ASIX UX CIIPAaBEAAUBOTO IIPUMEHEHH U HHTePIIPeTAIUH.

B Hacrosiiee BpeMs OIIpeAeA€HbI T TH pelieHus IpobaeM obecIiedeHus YCIelHOH epCoHaAu3alNH,
KOTOpBIE ITPEAIOAATAI0T: pa3pabOTKy 4eTKHX IPaBOBBIX PAMOK, PEI'YAUPYIOLIHX CO0p, 06pabOTKY ¥ HCIIOAB-
30BaHHe IIEPCOHAABHBIX AAHHBIX AAS [IEPCOHAAU3AIMH TIPaBa; obecredeHre Ipo3pPayHOCTH U IIOAOTYETHO-
CTH AaATOPUTMOB H IIPOIECCOB, UCIIOAB3YEMBIX AAS TIEPCOHAAM3ALIUY TIPaBa C YCTAHOBACHHEM MEXaHU3MOB
IIOAOTYETHOCTH 32 X UCIIOAb30BaHHE; Pa3BUTHE UPPOBOH IPAaMOTHOCTH HACEACHHS B YaCTH IIOHUMAHUA
Y MCIIOAB30BAHUSA TIePCOHAAU3UPOBAHHBIX IIPABOBBIX YCAYT; pa3pabOTKa STHYECKUX KOAGKCOB M CTAHAAP-
TOB AAS UCIIOABb30BaHUA VI U APYTHX TeXHOAOTHH B IIPaBOBOH cepe; MOCTOSHHBIN MOHUTOPHHT U OIleH-
Ka 9 PEKTUBHOCTHU U OCACACTBUH IIepPCOHAAM3AIINH ITPABA B I[EASX BBIABACHUSA U YCTPAaHEHHUA BO3MOXKHBIX
Ipo6AEM; MEKAUCIUIIANHAPHOE COTPYAHUUECTBO MEXKAY FOPHCTAMH, IPOTPAMMHUCTAMH, COLIHOAOTaMH, KO-
HOMHCTaMH U APYTHMU CIIEIIMAAUCTAMH.

[TepconaAmnsanusa rmpaBa — 3TO He OTKa3 OT 3aKOHA, a €ro 3BoAIHA. OHa CTPEMHUTCA CAEAATh IIPABO
boaee 4eAOBEUHBIM, TOUHBIM U 3 PEKTUBHBIM, HO TpebyeT obecriedeHHs CTPOroro 6araHca MexAy HHAU-
BHAyaAHU3alliel ¥ rapaHTHeH paBeHCTBa, IPO3PavHOCTH U 3alLUTHI IPaB YeAoBeKa. [lepcoHaan3arus obec-
IIEYUT IIEPEXOA OT «IIPaBa AAS AOCTPAKTHOTO YEAOBEKa» K «IIPaBy AAT KOHKPETHOTO YeAoBeKa». OHa HeceT
B ceOe MOTeHI[HaA MOBBILIEHHA CIIPABEAAUBOCTH U 3P PEKTUBHOCTHU IIPABOBOIO PETyAUPOBAHHUsA, HO OAHO-
BpPEMEHHO CTaBUT IlepeA IPAaBOBOM CUCTeMOH HOBbBIE STHYECKHE, TEXHOAOTHYECKHe U PUAOCOPCKIE BHI3OBBI.
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Takum 06pa3oM, epCOHAAM3AINA NIPaBa, IPEACTABAAIONIAA COO0H MepCIeKTHBHOE HallpaBACHHE pa3-
BHUTHSA IPAaBOBOM CUCTEMBI, IPUBEAET K 60Aee 9P HeKTUBHOMY, CIIPaBEAAUBOMY U THOKOMY IIPaBOBOMY pery-
AUPOBaHUIO. Ba)XHO OyAeT HAWTH 6aAaHC MEXAY ITePCOHAAM3AIIEH U YHUBEPCAABHOCTBIO IPABOBBIX HOPM,
4TO6BI 06€CIIeYNTh PAaBEHCTBO MIepeA 3aKOHOM U 3aLIUTY IPaB BCeX IPayKAaH. IIpH 9TOM cAeAyeT yIUTHIBATD,
4TO IIEPCOHAAM3AIUSA [IPaBa — JTO He IPOCTO TEXHOAOTHYECKUH TPEHA, @ BO3MOXKHOCTb CAEAATh IIpaBo 60-
Aee YeAOBEYHBIM U OPHEHTHPOBAHHBIM Ha MOTPEOHOCTU KaXKAOTO HHAMBHAQ.

ITepcoHaAM3HPOBAaHHOE IPABO IPEACTAHET B KaueCcTBe IIpaBa HOBOTO THUIIA, IOCTPOEHHOTO He Ha ab-
CTPAKTHBIX IIPABHAAX AAA «BCEX», @ Ha TAYOOKOM IIOHMMaHUH YHHUKAABHOCTH Ka)XKAOTO CyO'beKTa IpaBa.
[IpousolipeT He IPOCTO U3MEHEHHE OTAEABHBIX HOPM, 3 PYHAAMEHTAAbHAA TPaHCPOpMaIus IIpaBa KaK CU-
CTeMBI, KyAbTYPbI U IPAaKTUKHU. [lepcoHaAnsupoBaHHOE IPaBO — He HOBadg $pOopMa NPABOBOIO CYBEPEHUTE-
Ta, He TOCYAAPCTBO HAA YEAOBEKOM, a «O0IIeCTBO BMECTE C YEAOBEKOM ».

B Hayke IOABUTCA HOBasA OTPACAb — IEPCOHAAU3HPOBAHHASA IOPUCIIPYACHIUA C COOCTBEHHOH METOAO-
AOTHel U TePMUHOAOTHeEH; IPaKTHKA ITepeHAeT K KAMeHTOOPHEHTHPOBAaHHOMY IIOAXOAY, KaK YKe IIPOHUCXO-
AUT B MEAUIIHHE; B 3aKOHOAAQTEABCTBE BO3PACTET KOAUYECTBO «THOKUX HOPM», MEXaHU3MOB HCKAIOYEHHH,
AAANTUBHBIX CAHKIMH; TeXHOAOTHH MM cTaHyT mOMOLTHHMKAaMU IOPUCTOB B OLIEHKE AUYHOCTH, HE IIOAME-
Hssl BBIBOAOB U OLIEHOK YeAOBEKa.
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PA3BUTUE 3AVKOHQ,EI,ATEJ'IbHOI7I TEXHUKU B YCJTOBUAX
AHTUPOCCUNCKOW NOJINTUKN CTPAH 3ATALA

B. B. begeHkos, A. M. Yaapues
AnTarickuil rocygapCTBeHHbIN yHuBepcuTeT (bapHays, Poccus)

B ycAOBHAX yCHAEHUSA BHEUIHEIIOAUTHYECKOTO AQBACHUA U CAHKIIMOHHON ITOAUTHKHU CO CTOPOHBI He-
KOTOPBIX CTpaH 3amapa B Poccuiickoit Peaepanun HabAOAaeTCA HEOOXOAUMOE 000CHOBAaHHOE H3MEHe-
HHe IIOAXOAOB K 3aKOHOAATeABHOU TexHHKe. Oco60e BHUMaHHe YACACHO ITOCACACTBHAM TaKHX U3MEHEHHH
AASI TIPAaBOBOH OIIPEAGACHHOCTH U CYA€OHOMN IPAKTUKU. BBIBOABI HCCAGAOBAHHS YKa3bIBAIOT HA AKTYaAb-
HOCTb Pa3BUTHA U COBEPIICHCTBOBAHMS MEXAaHU3MOB 3aKOHOAATEABHON TeXHUKH, YCHACHUS SKCIEPTHOMN
MOAAEPKKH U IPUMEHEHHUA COBPEMEHHBIX METOAVK IIPAaBOBOTO MOAeANpOBaHus. HacTos1ee nccaepoBanme
OasupyeTcs Ha MEXAUCIIUIIAMHAPHOM IIOAXOAE C TIpe0bAapaHIeM IOPUANYECKUX METOAOB, obecrednBaro-
IIMX KOMIIAEKCHBIN aHAAU3 TPAaHCPOpPMAIUH 3aKOHOAATEABHON TeXHUKH B coBpeMeHHON Poccun. OcHOB-
HOe BHHMaHHe COCPEAOTOUEHO Ha TOM, KaK IIPaBO CIIOCOOHO apalTHPOBATHCSA K MEHAIOIUMCS MEeXKAYHa-
POAHBIM peaAusiM — OT TOYEYHbIX U3MEHEHHUH B 3aKOHOAATEABCTBE AO MAaCIITAaOHBIX IPAaBOBBIX pedopM,
BBI3BAaHHBIX BHEIIHEIIOAUTHYECKUM AABACHUEM, YTO 0OYCAOBAMBAET BBIOOP COOTBETCTBYIOIIUX AaHAAUTH-
JeCKHUX HHCTPYMEHTOB.

KaroueBbIe cAOBa: 3aKOHOAATEABHAS TEXHUKA, KPU3UCHOE HOPMOTBOPYECTBO, aHTUPOCCUHCKASA IIOAH-
THKQ, CAHKI[MOHHBIE MEXaHU3MBbI, IIPaBOBasI HEONIPEACACHHOCTD.

DEVELOPMENT OF LEGISLATIVE TECHNIQUE IN THE CONTEXT
OF THE ANTI-RUSSIAN POLICY OF WESTERN COUNTRIES

V. V. Bedenkov, A. M. Udartsev
Altai State University (Barnaul, Russia)

In the context of increasing foreign policy pressure and sanctions policies from some Western countries,
the Russian Federation is experiencing a necessary and justified shift in approaches to legislative technique.
Particular attention is paid to the implications of such changes for legal certainty and judicial practice. The
study's findings highlight the urgency of developing and improving legislative mechanisms, strengthening
expert support, and applying modern legal modeling techniques. This study is based on an interdisciplinary
approach, with a predominance of legal methods, providing a comprehensive analysis of the transformation of
legislative technique in modern Russia. The primary focus is on how law can adapt to changing international
realities — from targeted legislative changes to large-scale legal reforms prompted by foreign policy pressure —
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a (pOHe YCHAMBAIOLIETOCS BHENTHEIIOAUTHYECKOTO AABACHHA H HEOOXOAMMOCTH OIIepaTUBHOTO
0OHOBAEHHSI HOPMAaTHUBHOH 0a3bl pOAb 3aKOHOAATEABHON TEXHUKH B IPaBOBOH crucTeMe Poccuii-
ckoil Pepepaliiy 3HAUUTEABHO BO3pacTaeT. B coBpeMeHHBIX YCAOBUAX OT Hee 3aBHCUT He TOABKO
¢$opMasbHas KOPPEKTHOCTh HOPMATUBHBIX AKTOB, HO M HX CIIOCOOHOCTb aA€KBATHO OTPAYKaTh IPUOPUTETHI
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TOCYAQPCTBEHHOH MOAUTHUKH. Bce yallle BHUMaHUe CMEIAeTCs C KOHIENTYaAbHBIX YCTAHOBOK Ha CIIOCOOBI
UX OPHAUYECKOTO BOTIAOIIEHUS — OT BbIOOpA MOHATHUIHOTO annapara A0 AOTHYeCKOH OPraHU3alluy TEKCTA.

VIMeHHO KauyecTBO 3aKOHOAATEABHOH TeXHUKH GOpMHUPYeT QYHAAMEHT IIPAaBOBOH OIPEACACHHOCTH
U CTabMABHOCTH IIPaBOBOTO peryAupoBaHus [1, c. 35-41]. CTpyKTypHas IleABHOCTb, TEPMUHOAOTHYECKAs
CTPOTOCTb U AOTHYECKasl HEIIPOTUBOPEUYUBOCTh HOPMATUBHOTO TEKCTA 0OECIIeYUBAIOT er0 IPUMEHHUMOCTb
B YCAOBHSIX [IPAaBOBOH HEOIPEAEACHHOCTH, CBOHCTBEHHOH IEPHOAY TAOOAABHBIX TpaHCPOpManmil. Aaxe
Hanboaee MpopaboTaHHbIE IOAUTHUKO-IIPABOBbIE KOHIIENI[UH OKa3bIBAIOTCA Hed)PEKTUBHBIMU Oe3 AOAK-
HOW HOPMaTHBHOHN KOHKpeTH3alUU. HapsAAy ¢ 9TUM 3aKOHOAATEeAbHAs TEXHUKA BBITIOAHAET BayKHEHITYIO
KOMMYHHKAaTUBHYIO QYHKIUIO. ICHOCTh U OAHO3HAYHOCTb POPMYAUPOBOK MHHHUMH3HPYIOT PHCK IIPOH3-
BOABHOT'O TOAKOBAHHA M 00eCIIeYHBAIOT HAASKHYIO CBA3b MEKAY CyO'beKTaMHU HOPMOTBOPYECTBA M aApeca-
TaMH IIPABOBOTO PEI'YAMPOBAHUA. B YCAOBHAX YCAOKHSIOIIENCS CHCTEMbl HOPMAaTUBHOTO PEr'YAUPOBAHMUS
9TO 0COOEHHO 3HAYHUMO AAA IPAKAAH M XO3SAHCTBYIOUINX CYO'bEKTOB, HYXXAQIOIIUXCA B IPEACKA3yeMOCTH
Y IIPaBOBOM 3alUIIIEHHOCTH.

CoBpemenHas mpaBoBas cucteMa Poccuiickoit Pepepaliny, HAXOAAIIASAC TIOA BO3ACHCTBHEM BHEIIIHe-
MOAUTHYECKOH TYPOYAEHTHOCTH, AEMOHCTPHUPYET CABHUT B CTOPOHY IIPOrPaMMHO-PaMOYHbBIX pOPM 3aKOHO-
AaTeABbCTBA. DTOT BEKTOP TpaHCPOPMAIH 00YCAOBACH HEOOXOAUMOCTBIO 0becIeyeH s IPaBOBOH THOKO-
CTH ¥ HHCTUTYIIHOHAABHOH YCTOHYMBOCTHU B YCAOBHUAX OBICTPO MEHSIOLIETOCA MEXKAYHAPOAHOTO KOHTEKCTA.
BMecTo TpaAMIITMOHHOTO A€TAaAM3UPOBAHHOT'O PETrYAUPOBAHHUSA 3aKOHOAATEAD BCE Yallle IpHOeraeT K co3Aa-
HHUIO HOPMaTHBHBIX KOHCTPYKIHH, COAEPIKAIINX AHIIb OOIIHe [[eAH, HAIPABA€HHs U IIPUHIUIIBI TOCYAAP-
CTBEHHOH IIOAUTHKH, OCTABAASA KOHKPETH3AIHIO Ha YCMOTPEHHe UCIIOAHUTEABHOM BAACTH [2, ¢. 51-57].

B ycAOBHAX TOAUTHYECKOH 1 9KOHOMUYECKOH TypOYACHTHOCTH 3¢ PpeKTUBHASA 3aKOHOAATEAbHAS TEXHH-
Ka CIIOCOOHA CAY)KUTb HHCTPYMEHTOM KOHCOAHMAQIIMM OOIIeCTBa, TPAaHCAUPYS CTpaTerHyecKre IPHOPHTe-
TBI TOCYAQPCTBA B HOPMaTHUBHO 3aKpenAeHHOU popMme [3, c. 22-27]. 3aKOHOAATEABCTBO BCe Yalllje BKAIOYAET
A€KAAPaTHBHbIE 9AeMEHTBI, OTpaXKaroliue 6a30Bble IIEHHOCTH, TOAUTHYECKHE YCTAaHOBKH M HACOAOTHYE-
CKHe OpHeHTUPBL [ToAOOp TepPMHUHOAOTHH, aKIEHTHI B CTPYKTYPe U CTHAC HOPMAaTHBHBIX aKTOB CTAHOBAT-
s 4aCTBIO IIPAaBOBOTO AUCKYpca, GOPMHUPYIOIIET0 BOCHPHUATHE TOCYAAPCTBEHHOH ITIOAUTHKH KaK CHCTeM-
HOH U IIOCAEAOBATEABHOM.

B aToM KoHTeKcTe 0coboe 3HaYeHHe TPUOOpeTaoT POdeCcCHOHAABHbIE aCIIEKThI, COCTABASIOIIUE OC-
HOBBI 3aKOHOAQTEABHON TeXHUKH. C UX IMOMOIIBIO OCYIECTBAAETCA HOPMAaTHBHOE 3aKpelAeHHe TIOHATHH,
OTPAaXKAIOIINX KYPC Ha YKPeIAeHHe CYBEPEHUTETA, 3aIUTY HAllHOHAABHBIX HHTEPECOB U CHIDKEHHE 3aBUCH-
MOCTH OT BHEIIHETO BAUAHUA. IIpUCyTCTBHE TAKMX 9A€MEHTOB ACAAET 3aKOHOAATEABCTBO He IIPOCTO pery-
AATOPOM 00111eCTBEHHBIX OTHOIIEHUH, HO M CAY)KHT MEXaHH3MOM HHCTUTYIIMOHAABHOM AeTUTHMAIIUU [OCY-
AAPCTBEHHOM MTOAUTHKH Yepe3 pOpMaAM30BaHHOE 3aKpelAeHHe TOAUTHYECKHUX pellleHHH B CHCTeMe TIpaBa.

AHaan3 3apy0OeKHOTO OIIBITa CBUAECTEABCTBYET O TOM, YTO B CTPAHAX C APKO BBIPAYKEHHOH IIeHTPaAH-
3aIyell ypaBACHHS 3aKOHOAATEABCTBO 3a4aCTYI0 COBMEIIAET PeIYAATUBHYIO U CHMBOANYECKYI0 QYHKIIUU.
B Takux ycAOBHAX IIPaBOBOH aKT yTpauMBaeT Cyrybo HOpPUAMYECKOe 3HaueHUe U IPHOOpeTaeT YepThl 11o-
AUTHYECKOTO MaHU(ECTa, OTPAXKAIOLIET0 CTPaTernyecKre OPUEHTHUPBI TOCYAAPCTBA U CIIOCOOCTBYIOIETO
$OpMHUPOBaHHIO OOIIEHAIIHOHAABHOTO KOHCEHCYca. Kak cripaBeAAMBO OTMeYaeTcsl B OTeYeCTBEHHOM AUTe-
parype, B HOAOOHBIX IIOAUTHKO-TIPABOBBIX CHCTEMAaX 3aKOH CIIOCOOEH BBIIIOAHATH HE TOABKO HOPMOOOpasy-
IOIIYI0, HO K HHTEIPALIMOHHYIO QYHKIHIO, OPMUPYS YCTONINBYIO HOPMAaTUBHYIO MAaTPUILYy PeaAU3yeMOTO
Kypca rOCYAQPCTBEHHOM MMOAUTHKH.

Hcxoas u3 aToro, B COBpeMeHHOH Poccum mpocaeskruBaeTcs TEHAEHIIUA TPaHCPOpPMALMK 3aKOHOAA-
TEAPHOH TeXHUKU B MHOTO3HAYHBIA IPAaBOBOHM MHCTPYMEHT, COYETAIOIIUI B cebe He TOABKO TeXHUYECKHe,
HO TaK)ke KOMMYHHKAaTHBHbIE aCIIeKThI. Takas 9BOAIOIHS OTPajkaeT He IPOCTO 0COOEHHOCTH TeKyIleH mpa-
BOBOH IIOAMTHKH, HO U 60Aee TAyOOKHe ITPOIeCChl, CBA3aHHBIE C IePEOCMBICACHHEM POAH 3aKOHA B KOHTEK-
CTe YKpeIAeHHs I'OCYAAPCTBEHHOCTH, 0oOecliedyeHHs IPaBOBOM YCTOMYMBOCTH U PEAAU3AIMU KOHIIEIIIUU
HAIIMOHAABHOTO IIPAaBOBOTO CYBEPEHHTETA.

T'oBOps 0 BAUSHUHN CAHKIITMOHHOM IIOAUTHKHU Ha NIPAaBOBYIO CUCTEMY COBpeMeHHOH Poccuu, MOXKHO OT-
METHUTBh, 4YTO C MOMEHTA HayaAa MAacIITaOHOI'O CAHKIIMOHHOTO AaBAeHHA B 2014 roAy BEKTOpP BHELIHEIIOAHU-
THYECKOTO B3auMoaeiicTBusa ¢ Poccuiickoit Pepepanneil mpeTepriea papuKaAbHble U3MeHeHUA. MexxAyHa-
POAHast KOHQPOHTAMA NPHOOpeAa YCTOHYNBBIA ¥ HHCTUTYLIMOHAAM3UPOBAHHBIH XapaKTep, 4TO BHI3BAAO
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HEOOXOAUMOCTD CHCTEMHOTO II€PeOCMBICACHHS IOAXOAOB K IIPAaBOBOMY PeTYAUPOBAHMIO B paMKaX HaIllHo-
HAABHOHU I0pUCAUKIUY. CAHKIIMOHHAS IIOAUTHKA, THUITUHPOBAHHAS HEAPY>KeCTBEHHBIMH I'OCYAQPCTBAMU,
BBICTYIIMAQ BHEIIHUM TPHUITEPOM, aKTUBU3HPOBABLINM BHYTPEHHHE IIPOL[eCChl HOPMAaTUBHON MOOMAN3a-
IIUH U IPAaBOBOTO pearnpoBaHus [4, c. 44-52].

B oTBeT Ha CAaHKIIMOHHOE AQBA€HHE B POCCHICKOM IIpaBe HauaA pOpPMHUPOBATHCSA OTACABHBIN HOpMa-
TUBHBIA MaCCUB, OPUEHTHPOBAHHBIH Ha 3aIUTY HAIIMOHAABHBIX HHTEPECOB. DTOT CETMEHT BKAIOUYAET B cebst
HOpPMAaTHBHBIE aKTBHI, HAIIpaBACHHBIE Ha PeaAU3aI[HUI0 OTBETHBIX Mep, OTpaHUYEHHUe IIPUCYTCTBUA HHOCTPaH-
HBIX CyO'BEKTOB B CTPaTETHYECKHX CEKTOPAaX SKOHOMHKH, a TaKXKe oOecliedeHre CyBepeHHOTO KOHTPOAS
HaA KPUTHYECKH BOKHOH HHPPACTPYKTYpOi. PeryapoBaHue cTaAO OXBaTbIBAaTh TaKue cdepsl, Kak 060po-
Ha, 9HEpPreTHUKa, TeAeKOMMYHHUKAIIMH, BAAIOTHBIH KOHTPOAb M 06paboTKa IIepCOHAABHBIX AAHHBIX, OTHOCS-
LIUXCS K CHEI[HaAbHBIM KaTeropusaM. Ocoboe BHUMaHHe IIPU 3TOM YACASeTCs 00eCIIedeHNI0 YCTOHIUBOCTH
$UHAHCOBOM CHCTeMBbI, CHIKEHHIO 3aBUCHMOCTH OT MHOCTPAaHHBIX MHCTUTYTOB U IlepeOpHeHTalluY BHeI-
HESKOHOMHYECKHUX CBs3eH.

3HAYUTEABPHOE YCHACHUE ITIOAYIHAN HOPMBI, KaCaroLIuecs TPAHCIPAaHUYHBIX OIlepaluii, BAAIOTHOTO pe-
TYAUPOBaHHA 1 000poTa KanuTasa. OAHOBPEMEHHO C 9THM PACIIMPSIETCs apCeHaA OTPAaHUIUTEABHBIX Mep,
IpPeAyCMaTpPUBAIOIINX, B YACTHOCTH, YIIPOLEeHHbIE NPOIEAYPbI U3BATHA UMYILECTBA, HEAOTYIIleHHe K y4da-
CTHIO B FOCYAQPCTBEHHBIX 3aKYIIKaX HHOCTPAHHBIX KOMIIAaHUH, CBA3AHHDIX C HEAPY>KeCTBEHHDBIMH I0PHCAMK-
IIUAMH, ¥ HCKAIOUEHHE UX U3 CTPATerHIeCKUX HHBECTUI[HOHHBIX IIPOLIecCoB [5].

OAHaKO 3HaueHHe AQHHBIX HHUIIUATHUB BBIXOAUT 32 IIPEAEABI HCKAIOUUTEABHO 3al[UTHBIX MEXaHU3MOB.
ITo Mepe HHCTUTYIJMOHAAU3ALIMH CAHKITMOHHOTO AABA€HHUSA BO3HHMKAET 3aIIPOC Ha BOCIIPOM3BOACTBO YCTOM-
YHBBIX MOACAEH HOPMAaTHBHOTO caMoobecredeHnsA. DTO HAXOAUT BbIpa)KeHHE He TOABKO B pa3paboTke HO-
BBIX aKTOB, HO U B MOAUQUKAIIUHN 3aKOHOAATEABHOH TEXHUKHU: OT YBEAMYEHHsI AOAU PaMOYHBIX U OAaHKeT-
HBIX HOPM AO aKIIeHTHPOBAaHHOT'O UCTIOAb30BaHMS SKCIIPECC-IIPOLIEAY P IPUHATHSA 3aKOHOB U YCHACHUS POAU
IIOA3aKOHHOTO HOPMOTBOpYecTBa [6, c. 112-118].

CaHKIIMOHHOE AQBACHHE IIePeCTAAO OBITh AMIIb BHEIITHUM PasAPLKUTEAEM H CTAAO GpaKTOPOM, TOBAU-
ABIIMM Ha HHCTUTYIIMOHAAU3AIHI0 MOOUAM3ALIMOHHOTO BEKTOPA B POCCUHCKOM 3aKOHOAATEABCTBe. Pedb
HAET He TOABKO 00 OTpa)KeHHH YI'PO3, HO U O CO3AQHUHU AAAITHBHON U aBTOHOMHOM MOAEAH IIPAaBOBOTO pe-
T'YAMPOBaHHMA, OTBEYaIOIel TpeOOBaHUAM BpeMeHH. JTa TPaHCPOPMAIHA ACMOHCTPUPYET, YTO B YCAOBHUAX
BHEIIIHETO AABACHUS IIPAaBOTBOPYECTBO IPUOOpeTaeT He TOABKO YTHUAMTAPHOE, HO M CTPaTernyecKoe 3Haue-
HHe — KaK QaKTOp obecredeHus IPaBoOBOro U HHCTUTYIIMOHAABHOTO CyBEePEHHTEeTa FOCYAAPCTBaA.

[TprMepOM MOKET IIOCAYKUTD TOT AaKTOP, TA€ 0COOYI0 POAb Ha TOCYAAPCTBEHHOM YPOBHE HMEIOT 3a-
KOHOAATeAbHbBIE HHUIIUATHUBBI, CBSI3aHHBIE C YKPEIIACHUEM PEAUTHO3HBIX, AYXOBHO-HPAaBCTBEHHBIX, MOPAAb-
HBIX, a TaK)Xe TPAAUIIMOHHBIX CEMEHHBIX IIeHHOCTeH. DTO CBA3aHO C OCAOKHEHHEM CUTYalluu B cpepe mpa-
BOBOCITUTAaTEABHON A€STEABHOCTH 110 IPUYNHE aHTHPOCCUHCKOW TAOOAAMCTCKON TIOAUTHKN HEKOTOPbIX
CTpaH 3amapa.

Bce 910 TpaHCAHpYeTCA 0OIIECTBY I10A STHAOH STOLIEHTPHU3MA U «IIPOTPECCUBHOCTH». PacmyIeHHbIH
u cyry6o norpebureabckuil 06pas )KU3HU 00OecCIieHnBaeT ceMelHble OPHEHTHPBI. MOAOAEKH B IIPOTHUBO-
BeC TPAAUILIMOHHOMY IIPUOPHUTETY CeMeHHBIX IIeHHOCTeH HEKOTOPbIe 3allaAHbIe IIPONATaHAUCTBI U HA€OAO-
TU CTaBSAT Kapbepy, pa3BAeKaTeAbHbIE MEPOIIPHATHUS, IOAHYIO CBOOOAY ITOAOBBIX OTHOIIEHHUH. [IpaKkTHKa 110-
Ka3bIBaeT, YTO CEMbsI B CBOEM TPAAUIIMOHHOM 3HAUeHUH B HEKOTOPBIX eBPOIEHCKUX CTPAHAX IPAaKTUIeCKU
nepecTaAa CylecTBoBaTh. IIpomaranaa MOpaAbHOM paclyllleHHOCTH, IOAMEHA HPaBCTBEHHBIX IIEHHOCTEH,
006ycAOBACHHAS IICEBAOCBOOOAOH BbIOOpA C MOCTOSHHON TPAaHCAALIMEH CaMbIX Pa3HOOOPa3HBIX IIOPOKOB,
CIIOCOOHA IMPUBECTH K BBIPOXKACHHIO IIMBUAU3ALNU. MBI He AOAYKHBI AOITYCTHTD IIOAOOHOTO «IIPOTPECCHB-
HOTO» PasBUTHUS COOBITUH B HallleM FOCYAQPCTBe.

TakKe CTOUT OTMETHUTD, YTO B YCAOBHUSAX HapaCTAIOLIUX BHEIIHUX BBI30BOB IPUOPUTETHOE 3HAUCHHE
npuobpeaa chepa UPPOBOTO pEryANpPOBAHHUSA H TEXHOAOTHYECKOTO CYBEPEHHTETa. 3aKOHOAATEAPHbIE HHH-
IJUATHUBbI B AAHHOM HAIIPaBACHUH BKAIOYAAU He TOABKO Mepbl 3all[UThl KPUTHUIECKOH HHPOPMAIIUOHHOMN HUH-
$pacTpyKTypshl, HO U pOPMUPOBAHHE OCHOB CyBepeHHOro KubepnpocrpancTsa [7]. [Ipunsarue Pepaepasp-
HOTro 3aKkoHa oT 1 masg 2019 1. N290-®3 o crabuabHOH paboTe poccuiicKkoro cermeHnra MHTepHeTa cTaro
OTIPABHOM TOYKOH B pOPMHUPOBAHUHU IIUPPOBOrO CyBepeHHUTETA. B AaAbHeHIeM cTpaTerniyecKuii BEKTOp
MOAYYHA Pa3BUTHE B psAe IPOrPAMMHBIX AaKTOB, OIIPEACAAIOUINX IPUOPUTETDI B TEXHOAOTMUECKOH cdepe,
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BKAIOYasl HOPMaTHUBHYIO 06a3y AASL BHEAPEHHS IUPPOBOTo pyOAs, CTUMYAHPOBAaHHE UCIIOAB30BAHHUS OTeYe-
CTBEHHOTO IPOTPaMMHOT0 0becriedeH s U PerAaMeHTAI[UI0 TPAaHCTPAHUYHOTO ABIJKEHUS AQHHBIX.

AHaAW3 TTIOKa3bIBAET, YTO B YCAOBHUAX CAHKIIMOHHOTO AABACHHS pparMeHTapHas HOPMaTHUBHAS PeaKIIHs
TpaHCPOPMUPOBAAACH B UHCTUTYIIMOHAABHO 0POPMAECHHYIO cTpaTeruto. OHa OCHOBaHA Ha COYETAHUH AAATI-
THUBHBIX MEXaHH3MOB C AOATOCPOYHBIM IIPAaBOBBIM ITAQHHPOBAHHEM, HAIIPAaBACHHBIM Ha YKpeIlAeHHe CyBe-
peHuTeTa, 0OeCIevYeHne TEXHOAOTHYECKOH H SKOHOMHUYECKOH 0e30MacHOCTH, a TAaK)Ke CTaOUAU3AIIUI0 BHY-
TPEeHHEero IIPaBOBOT0 IOPSIAKA. 3aKOHOAATeAbHBIE OpraHbl Poccuiickoii Peaepaiuy poAEMOHCTPUPOBAAU
CIIOCOOHOCTD He TOABKO K OBICTPOH aAQIITHBHOCTH, HO ¥ K GOPMHUPOBAHHIO CHCTEMHOTO IIOAXOAQ K HOPMO-
TBOPYECTBY, KOTOPBIH YYUTBIBAET ClIeIIUPUKY BHEIIHEIIOAUTHIECKON KOHQPOHTALIMY U BHYTPEHHHE 33aAa-
YU YCTOMYUBOTO Pa3BUTHAL.

T'oBOps O IEepCIIEeKTUBHBIX HANIPAaBACHHUAX COBEPLIEHCTBOBAHUS 3aKOHOAATEABHON TEXHHUKH, CTOUT OT-
METHUTh, 4YTO B COBPEMEHHBIX YCAOBHUAX, KOTAA TIpaBoBasd cucTeMa Poccun BbIHYKA€HA PYHKIIMOHHPOBATh
B YCAOBHSX BHEIITHETO AABACHUS M BHYTPEHHEH HOPMAaTUBHOH IeperpysKu 0co6yi0 aKTyaAbHOCTb IIPHO6-
peTaeT He TOABKO OIIePAaTUBHOCTD IIPUHATHUSA 3aKOHOAATEABHBIX PeIIeHUH, HO ¥ X Ka4eCTBO C TOUKH 3PEeHUs
IOPUAHKO-TEXHUYECKOr0 0pOpMAEHHUS. YcHAeHHe TPeOOBaHUH K CTPYKTYPHOM CTPOHHOCTH, AOTHIECKOH He-
IPOTUBOPEYMBOCTH U IIPABOBOH ONPEACACHHOCTH HOPMAaTHBHBIX aKTOB TpebyeT IepexoAa OT CHTYyaTHBHBIX
pellleHUH K BbICTPAaUBAaHUIO YCTOMYMBOM CUCTEMbI 3aKOHOAATEAbHOM TeXHUKU. B 3TOH CBA3H IpeACTaBAA-
eTcs IleAeco0Opa3HbIM 0003HAYUTH OCHOBHBIE IIPAKTUIECKHEe HAIIPABACHHUS, CIIOCOOCTBYIOLIME YAYILIIEHHIO
KadecTBa [IPaBOTBOPYECTBA, CPEAU KOTOPBIX MOXKHO BBIACAUTD CACAYIOIIHE.

Bo-mepBbIX, Ijeaeco06pasHO aKTHBHOE BHEAPEHHE IIUPPOBBIX TEXHOAOTHH B Chepy HOPMOTBOPUECKOH
AesTeabHOCTH. [IprMeHeH e ClleIIMaAn3HPOBAHHBIX ITPABOBBIX MAATGOPM, OCHOBAHHBIX Ha AATOPUTMAX AO-
THKO-CeMaHTHYEeCKOTO aHAAN3a, MOKET CYIeCTBEHHO IIOBBICUTD CTPYKTYPHYIO LIEAOCTHOCTD U CBA3aHHOCTb
3aKOHOIPOEKTOB. TaKue CHCTeMbI CIIOCOOHBI BBIABASATH IIPOOEABI, IPOTUBOPEUHs U AyOAUPYIOIIHe SAeMeH-
TBI ellle Ha CTAAUH IIOATOTOBKH TEKCTA, MUHUMU3HUPYS pUCKA HOPMAaTUBHOHN HECTBIKOBKH U ITOBBIIIAS IIPEA-
CKa3yeMOCTb ITPABOBOT'O PETYAHPOBaHHUA.

BropsIM Ba)KHBIM HAIlpaBA€HHEM BBICTYIA€T HHCTUTYIIMOHAAM3ANNA IOPHAMYECKOH aKcepTH3bl. Co-
3AQHHe I[IeHTPOB IIPaBOBOH OLIEHKH U NPEABAPUTEABHON BepUPHUKALUN 3aKOHOIIPOEKTOB II03BOAUT 0bec-
[IeYUTb MHOTOYPOBHEBYIO IIPOBEPKY KaueCcTBAa HOPMAaTUBHOT'O MaTepHaAa AO €ro BHECEHUS B IIAPAAMEHT.
[Top06HBIE IIEHTPBI MOT'YT ACHCTBOBATDH IIPU 3aKOHOAATEABHBIX OPTaHaX, aKaAEMHYECKUX HHCTHTYTaxX
UAM Ha 6a3e Hay4HO-00pa30BaTeAbHBIX MAATGOPM, BHIIOAHSAA QYHKIIMIO GHABTPALIUU U COBEPIICHCTBOBA-
HUA IPaBOTBOPYECKUX HHUIIUATHB.

TpeTpuM Ba)XHBIM aCIIeKTOM SIBASETCS COBEPLICHCTBOBAHHUE IOPUAMYECKON TeXHUKH B YaCTH AOTHKHU
U CTPYKTYPbl HOPMAaTHBHOTO IPaBOBOro akTa. [IpocToTa BU3yaAbHOTO M CTPYKTYPHOT'O BOCTIPUATHS HOPM,
0COOEHHO B COIIHAABHO 3HAYMMBIX OTPACASX, CIIOCOOCTBYET CHIKEHHUIO ITPAaBOBOM HEOTIPEACACHHOCTH H pac-
HIMPEHUIO0 IPAaBOBOM NHPOPMHUPOBAHHOCTH HaceAeHHs. I'padudeckas CTPyKTypa, HepapXudecKas OpraHu-
3l TEKCTA, aKIIeHTHPOBAHKE KAIOUEBBIX IOHATUH MOTYT ObITh HHTETPHUPOBAHbI B IIPAKTUKY IIPAaBOTBOP-
JecTBa HapsIAY C TPAAULIIMOHHBIMEU $popMami [8, c. 7].

Hapsiay ¢ 9THM cAeAyeT aKTyaAM3HPOBaTh METOAOAOTHYECKYI0 6a3y HOPM NIpOeKTHpOoBaHUA. Pa3paboT-
Ka 1 BHEAPEHHE eAUHOTO CBOAA CTAHAAPTOB IOPUAMKO-TEXHUIECKOTO 0PpOPMAECHUA HOPMAaTHBHbIX aKTOB I10-
3BOAUT YHUQUIIUPOBATDH NIPAKTUKY IIPAaBOTBOPYECTBA HA PeACPAABHOM U PETHOHAABHOM YPOBHAX. Takue
CTaHAAPTBI AOAYKHBI YIUTBIBATh TPEOOBAHUA K CTPYKTYPE, TEPMUHOAOTHH, CTUAIO M AOTHKE TEKCTa 3aKOHa,
obecIieunBasi MpeeMCTBEHHOCTh U COTAACOBAaHHOCTD BCeH MPaBOBOM cucTeMsl [9, ¢. 17-22].

B 1jeAsX IOBBIIIEHNS AAAIITUBHOCTH IIPAaBOBOH CHCTEMBI HEOOXOANMO BHEAPEHHE CUCTEMbI PETyASPHO-
IO MOHHUTOPHHTA ACHCTBYIOIETO 3aKOHOAATEABCTBA. Takas cucTeMa AOAKHA PUKCHPOBATh IPUMEHUMOCTD,
3¢ PEeKTUBHOCTb U aKTYaABHOCTb HOPM, @ TAK)Ke 00ecleunBaTh KOPPEKTUPOBKY HOPMAaTUBHOM 6a3bl ¢ yde-
TOM U3MEHEHUH B CyAeOHOH IpaKTHKe, 00IeCTBEHHBIX HOTPEOHOCTAX H MeXXAYHAPOAHOH obcTaHOBKe [10,
c. 245].

Haxower, cuctemMHas pabora 110 IOAOTOBKe KBaAUQHUIIMPOBAHHBIX KAAPOB B 00AACTH I0PUAUYECKOH
TEXHHUKU OCTAeTCsI KAIOYEBBIM 9AEMEHTOM YCTOWYMBOr0 HOpMoTBOpuecTBa. Ob6pazoBareAbHbIe IIPOrpaM-
MBI B cdpepe rOCyAAPCTBEHHOH CAYXKOBI AOAYKHBI BKAIOYATh AUCIIUIIAUHBI, ODHEHTHPOBAHHbIE Ha IPAKTHKY
IIPAaBOBOX AOTHKH, HOPM IIPOEKTHPOBAHUSA, aHAAN32 IIPABOBBIX IIOCACACTBHH U MOAEAHPOBAHUSA 3aKOHOAQ-
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TEABHBIX pelleHHH. OTCI0AQ CACAYeT, YTO 6e3 COBepIIeHCTBOBAHUA apXUTEKTYPhI IPABOTBOPUECKOTO MPO-
Ijecca, BKAIOYAIOIIEro HaydHOe COIPOBOKACHHE U YCTONYMBbIe HHCTUTYIIMOHAABHBIE MEXaHU3MBI, HEBO3-
MOKHO 00eCIIeuynTh Ka4eCTBEHHOE Pa3sBUTHE 3aKOHOAATEAbHON TeXHUKH.

[ToABOAS UTOT BBIIIECKA3aHHOMY, MOXKHO CAEAATh BBIBOA O TOM, YTO COBPEMEHHOE pa3BUTHE 3aKOHO-
AQTE€ABHOH TEXHUKHU B YCAOBUAX BHEIIHEIIOAUTHYECKOH HECTAOMABHOCTH U BHYTPeHHEH TpaHCPOpManuu
TpebyeT CHCTEMHOT0, MHOTOIIAQHOBOT'O NMTOAXOAQ. IT0OBbINIeHHe KayeCTBa HOPMAaTUBHBIX aKTOB AOAYKHO CO-
JeTaThCs ¢ 0becreyeHueM IIPaBOBOH OITPEeAeACHHOCTH.

CoBpeMeHHbIe TPeOOBaHHUSA K 3aKOHOAATEABHON TEXHHKE IIPEATIOAATral0T He TOABKO COOAFOACHUE MEXKAY-
HAaPOAHBIX FOPHUAUKO-TEXHUYECKHUX CTAHAAPTOB, HO U y4eT IIeHHOCTHBIX OPHEHTHPOB POCCHICKOH ITPaBOBOH
CHCTeMbI, OCHOBAaHHBIX Ha CTPaTerHueCKUX IIPUHIUIIAX, CIIOCOOCTBYIOIIUX COIIMAABHOM OTBETCTBEHHOCTH
U TIPaBOBOTO €AMHCTBA, YTO B CBOIO OYepeAb OYAeT CIIocOOCTBOBATh YKPEIACHHIO POCCHUICKOM rocypap-
CTBEHHOCTH.

Taxke cAeAyeT pa3BUBATh Hay4YHbIe ITKOABI M HCCAEAOBATEAbCKHE IPOTPAMMBI, HalIpaBACHHbBIE
Ha OCMBICACHHE M AAANTAIUI0 OTeYeCTBEHHDBIX TPAAULIUY HOPMOTBOPYECTBA K COBPEMEHHBIM YCAOBHUSAM.
CyBepeHHas IIpaBoBas IOAUTHKA HEBO3MO)KHA 6€3 OIOPbI Ha IIOATOTOBACHHBIX CIICIIHAAUCTOB, 00AaAQIO-
I[UX He TOAPKO TEXHUYeCKHMMHU HaBbIKAMHU, HO M Pa3BUTBIM YPOBHEM IIPaBOCO3HAHHUS.
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«HAPOOHASA MOHAPXUSA» KAK TOCYOAPCTBEHHbIV
WOEAN 0. ®. CAMAPUNHA
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AITavickuil rocygapCTBeHHbIV yHBepcuTeT (bapHaysi, Poccus)

Crarps MOCBAIEHA aHAAU3Y KOHIENIIUH «HAaPOAHOH MOHapXHHU» — SAPA MOAMTHKO-TIPAaBOBOM AOK-
tpuHbI 0. ®. CamapuHa. PackpbiBaeTcs ero opranndeckoe IOHUMaHHe TOCYAAPCTBA, TA€ AeTUTHMHOCTD He-
OI'PaHHUYEHHOH BAACTH MOHAapXa OCHOBAaHA Ha AyXOBHO-HPABCTBEHHOM €AMHCTBE C HAPOAOM, CKPEIIACHHOM
IIPaBOCAABHEM U HAIIMOHAABHBIM cO3HaHUeM. [Toka3aHo, Kak 3TOT Hpaeas GOPMHPOBAACS B IOAEMHUKE C KAIO-
4eBBIMH KOHKypeHTaMHu XIX Beka: 3allapAHbIM abCOAIOTH3MOM, HUKOAAEBCKOM GIOpOKpaTHel U KOHCTHUTY-
[[MOHAAM3MOM, KOTOpbIli CaMapHH OTBepraA Kak «OpraHH30BaHHOE HEAOBEpHE», IPOTHUBOIIOCTABAIL €My
HAEI0 «UCTUHHOH CBOOOABI» Ha OCHOBE AOBEPHS. B KOHTEKCTe KpUTHKU YBAPOBCKOH «OPUIIHAABHON HaPOA-
HOCTH» PacCMaTpPUBAeTCs y4eHHe O «CUM(OHUHU BAACTEH» U POAb 3eMCKOI'0 CaMOYIIPABACHHUS KAaK aAbTep-
HATHUBbI 00II[eHAIINOHAABHOMY IIPEACTABUTEAbCTBY. B 3aKAIOUEHNH BbIIBACHBI BHYTPEHHHE IIPOTHBOPEYHS
AOKTPHHBI: €€ 3aBUCHUMOCTb OT YTOIIMYHOT'O HAEAaAd TOTAABHOI'O AOBEPHS, HECOBMECTHUMOCTD C PEAAVAMHU
MHOTOHAIIMOHAAPHON UMIIEpHUHU U HETOTOBHOCTD K BbI30BaM YCKOPEHHOMN MOAepHU3anuu. TeMm He MeHee Ha-
caepne CaMapHHa IPEACTaBAeT COOOM CHCTEMHYIO MOIMBITKY HOCTPOUTh MOAEAb ACTUTUMHOCTH, aAbTEp-
HATHUBHYIO 3a[IAAHOMY PALlHOHAAU3MY.

Karouessie caoBa: «HapopHas moHapxusa», 0. . Camapus, cAaBIHOQUABCTBO, OPTaHUYECKOE TOCY-
AApCTBO, CUMJOHHS BAACTEH.

“PEOPLE'S MONARCHY” AS THE STATE IDEAL OF YU. F. SAMARIN

E.S. Besedina
Altai State University (Barnaul, Russia)

The article is devoted to the analysis of the concept of “people’'s monarchy” — the core of the political
and legal doctrine of Yu. F. Samarin. His organic understanding of the state is revealed, where the legitimacy
of the unlimited power of the monarch is based on spiritual and moral unity with the people, cemented
by Orthodoxy and national consciousness. It is shown how this ideal was formed in a polemic with key
competitors of the 19th century: Western absolutism, the Nicolaesan bureaucracy, and constitutionalism,
which Samarin rejected as “organized distrust,” contrasting it with the idea of “true freedom” based on trust.
In the context of criticism of Uvarov's “official nationality”, the doctrine of the “symphony of authorities”
and the role of zemstvo self-government as an alternative to national representation are considered. In
conclusion, the internal contradictions of the doctrine are revealed: its dependence on the utopian ideal of
total trust, incompatibility with the realities of a multinational empire, and unpreparedness for the challenges
of accelerated modernization. Nevertheless, Samarin's legacy represents a systematic attempt to build a model
of legitimacy that is an alternative to Western rationalism.

Keywords: “People's monarchy”, Yu. F. Samarin, Slavophilism, organic state, symphony of authorities.
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OCYAApPCTBEHHO-TIoAuTHYecKoe Hacaeare IOpusa Pepoposrya CaMapuHa, HeCMOTPS Ha €r0 BayKHYIO
POAB B CAABIHO(PHABCKOM ABHYKEHHH, AO CUX IIOP MAaAO U3y4eHO. Mexkay TeM nuMeHHO CaMapHH, YHH-
KaABHBIM 00pa3oM codeTaBIIUN PUAOCOPCKYIO TAyOHHY CAaBIHOPHABCTBA M MHOTOACTHHUH OIIBIT
IPaKTHYECKOH FOCYAAPCTBEHHOH CAYXKOBI M Y4aCTHA B OCYIIECTBACHHH pepOopM, CMOT IepeBeCTH Teope-
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THYECKHUe IIOCTYAAThI TeYeHUs B 00AaCTh KOHKPETHBIX IIOAUTHYECKUX ITpeobpa3oBaHuil. IApom moauTHde-
CKHX B3TASIAOB SIBASI€TCS KOHIIEIIIUS «HAPOAHOH MOHAPXUHU», TIPEACTABASIONIas COO0I 3aKOHUYEHHBIH ro-
CYAQPCTBEHHBIH HACAA, AABTEPHATUBHBIA OCHOBHBIM IOAUTHYECKNM IIpoekTaM XIX Beka. B coBpeMeHHYI0
3I0XY, OTMEYEHHYIO IIOUCKOM BHYTPEHHHUX KYABTYPHO-UCTOPUYECKHX OPUEHTHPOB F'OCYAAPCTBEHHOTO pas-
BHUTHA, OOpallleHre K STOMY OpraHUYeCKOMY HAEaAy, OCHOBAaHHOMY Ha AyXOBHOM €AMHCTBE BAACTH U HAI[UH,
IPeACTaBASETCSI 0COOEHHO 3HAYNMBbIM.

B ocHOBe rocypapcTBeHHOH Teopuu CaMapHHA ACKUT OPraHUIeCKOe TIOHUMAaHHe ITOCYAAPCTBEHHOH BAA-
ctu. [ocyAapcTBO AASL HETO — He UCKYCCTBEHHas aCCOLUAIUSA, CO3AAHHASA 10 PAIlMOHAAUCTHYECKOMY 001ie-
CTBEHHOMY AOT'OBOPY, a JKUBOH OPraHU3M, €CTeCTBEHHO BbIPACTAIOIIUI U3 HAPOAHOM sku3HU. OTCI0AQ BBITEKA-
eT KAIOUeBOH Te3HC CAMapUHCKOU AOKTPHHBI — ACTUTUMHOCTb HEOTPAaHUYEHHOH BAACTH MOHApXa OCHOBAHA
He Ha pOPMaABPHOM 3aKOHE MAU OOIIeCTBEHHOM AOTOBOpE, @ Ha AyXOBHO-HPAaBCTBEHHOM €AMHCTBE C Hapo-
AOM, CKPETIAGHHOM IIPaBOCAABHOH Bepoil M HAl[MOHAABHOM CO3HAHUU. B 3TOH PpopMyae KpaTKO U 3aKAIOYa-
eTcsl BCA CYTh «HAaPOAHOM MOHapXuH». Ha mepBbIil B3rasa, Kak BepHo orMedaeT O.B. I'pysaesa, coueTanue
«HAPOAHAsI MOHAPXUs» KaXKETCsI OKCIOMOPOHOM, TO €CTh COBMEIIeHHeM HeCOBMeCTUMOro [1, ¢. 34]. OpHako
3TOT TEPMHH YeTKO ob6o3HavaeT noHnManue 0. O. CamapuHBIM OpraHUYeCKOM ACTUTUMHOCTH BAAcTH. Pyc-
CKHH HapOA BUAUT B TOCyAApe He OTUY>KACHHOTO IIPAaBUTeAS, a «IIPAaBOCAABHOTO M PYCCKOTO YeAOBeKa OT ro-
AOBBI 1 AO HOT» [2, c. 168], B KOTOpOM BOIAOLIEHA 00Iast BOAS U CyAbOa Hanuu. BAacTh Ifaps — 9TO BAACTh,
He OTheMAeMasi OT HapOAQ, TOAOOHO KaK BOASI He OTACAMMA OT JKUBOTO TeAd, II[pOYHOCTD TaKOH BAACTHU 3H-
JKAETCSI Ha AOBEPHH U YOSKACHHOCTH B «€AMHCTBE €€ HHTePeCcoB 1 HHTepecoB PycCcKOM 3eMAH, B HEBO3MOJK-
HOCTH OTACAUTS IIEPBbIe OT BTOPBIX» [3, . 328]. Takoe opraHuyeckoe, a He AOTOBOPHOE IIOHHMaHHe BAACTH
CaMapuH HCTOpUYeCKU 0OOCHOBBIBAeT B CBOel paHHel paboTe «KHA3b 1 Beue». CAaBIHOPHUA MOAUEPKHU-
BaA, 4TO «IIPUCYTCTBHE BapsAros... Tak CKasaTh 3alle4aTACAO €€, AAAO eil BHELTHUH 00pa3» [4, c. 101], Ho cama
HAES1 TOCYAQPCTBA 3aPOAMAACH B HAPOAHOM JKU3HHU. B oTAnune oT 3amapa Ha Pycu He 6b1A0 3aBO€BaHU, a 3Ha-
YUT, He OBIAO IPOTHUBONOCTABACHHBIX APYT APYTY IPYILIT HACEACHHS, @ «3HAUYNUT He MOTAO OBITH M PEBOAIOIIHH,
U KOHCTHTYLHH» [5, ¢. 54]. AHAAU3UPYS APEBHEPYCCKHUH OBIT, OH ITOKa3bIBaA, YTO BAACTh KHA3A OCHOBBIBA-
AACh He Ha 3aBOEBAHUU HAU IOPUAUYECKOM AOTOBOpE, 2 HA HDAaBCTBEHHOM IIPU3HAHUY U B3aUMHOM CAYKe-
HUHU «3eMAe». KHsA3b 06AaAaA BCell TOAHOTON AMYHOM BAACTH, OAHAKO OH ObIA IOAOTYETEH Bede He [0 3aKOHY,
a 1o coBectu. M paxke B HOBropoae, rae CyljecTBOBaAM «I'PaMOTbI» C YCAOBHAMH ITPU3BAHUS KHA3S, IPHOPHU-
TETHBIH XapaKTep HOCHAO peaAbHOEe IIPU3HAHNE IIPABUTEASA BCEMH IIPEACTABUTEAIMHU OOLIMHBI [6, . 18]. OToT
THII OTHOLIIEHHUH, TA€ ACTUTHMHOCTD IIPOUCTEKAET U3 TAYOHMHHOTO AOBEPHUS U OOIIEro AeAd, CAyKHA At Ca-
MapHHa UCTOPUYECKUM IIPO0OPa3OM U MOATBEPIKACHHEM BO3MOXKHOCTU HAeaAd «HAPOAHOH MOHAPXHM».

Taxoii naeaA 6bIA BO3MOYKEH AHIIIb IIPH YCAOBHH TAYDOOKOTO HAIIMOHAABHOTO U PEAUTHO3HOT'O EAMHCTBA
BAACTH 1 HapoAa. CaMapyH OTBEpPras MOAEAH, CBOAAIIINE BAACTh K FOAOH crAe (T0AOOHOM BaacTH UnHTHC-
XaHa), IOCKOABKY B TAKOM CAy4Yae HEeAb3sl TOBOPHTb O BEPHOCTH HAaPOAQ, 3TO AHIIb BBIHY)KACHHOE ITOAUH-
HeHue. K abcTpaKTHOM 3aKOHHOCTH BAACTh CBOAUTD TAK)Ke HEAb3sI, TAK KaK «3aKOHHAsl BAACTb MOXKeET ObITb
yHnoTpebAeHa 1 HallpaBA€HA TaK JKe, KaK M BCAKAs APYTas... KaK OpyAHe yrHeTeHHsA» [2, c. 159], a 3HauuT, Ta-
Kas BAACTb He ABASIETCSA FapaHTHeH CIIpaBeAAMBOCTH. He MokeT ObITh BAACTh CBEACHA U K YTUAHUTAPHOMY
«CTPAaXOBOMY YUPEIKACHHIO», 00CAY)KUBAIOIIEMY AUIIb MaTepHAaAbHbIE HHTePeCh (KaK IPaBUTEABCTBO AyH-
duanmnmna), IOCKOABKY TaKas BAACTb, AULIIEHHAs HAIIMOHAABHOTO XapaKTepa, He CIIOCOOHa, 110 er0 MHEHHIO,
MOOHAM30BaTh HAPOA AAS )KEPTB U MOABUTOB. BO BCcex 9THX CAydasix BAACTh, AUIIEHHAs HAIIHOHAABHOT'O Xa-
paKTepa, «AHIIaeT ce6d BO3MOXXHOCTH PACIIOAAraTh TeMU CHAAMH, KaKHe IIoYepIiaeT HapOA B AFOOBU K POA-
HOWU 3eMAE, B COYYBCTBHMH K CBOMM OAHOIIAEMEHHUKaM» [2, c. 155]. B cBSA3M C 9THM [TOAAMHHASA CUAA BAACTH
U ee ACTUTHMHOCTb 3aKAI0YAeTCsl B OPraHUUECKOU CBSI3H C HAPOAOM, CKPETIAeHHOH 0011ieli Bepoil U CYABOOI.
[To3TOMY rOCYAQPCTBO He MOXKET ObITh «HEHTPAaAPHBIM» B BOIPOCaX Bepbl U HApOAHOCTH. K Takomy BbI-
BoAy CaMapHH IIPUXOAUT BO MHOTOM 4epe3 TOPbKUI OIBIT CAY)KObI B 3amapHbIX rybepuusix (OcT3eiickom
Kpae 1 Ykpaute). TaM OH BOOYHIO HAOAIOAQA, KAK BAACTD, CTPEMSCh K aOCTPAKTHOMY «IIOPSAKY» U OIHpa-
AChb HAa HHOPOAHOE ABOPSIHCTBO, Ha A€A€ IOTBOPCTBOBAAA IIOAABACHHUIO IIPABOCAABHS, YIIIEMACHHUIO PYCCKUX
HHTEPECOB, YTO, OUEBUAHO, IOAPBIBAAO CAMYIO OCHOBY 00IIjeCTBeHHOH U3HU. TakuM 06pa3oM, mpaBocaa-
BHE U PyCCKas HALIHOHAABHOCTD BBICTYIIAAM CAMOM CYLTHOCTBIO «HAPOAHOH MOHAPXHUU».

CrouTt, OAHAKO, OTMETUTD: IPUHIIUIINAABHO Ba)XKHO, UYTO B «HAPOAHOH MOHApXHUH» IIPAaBOCAABHE MbIC-
AMAOCH He BHEIIHUM aTpUOyTOM, KaK B AOKTpHHe odpunuaspHOH HapopHocTH C. C. YBapoBa, KOTOpPOH
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IPOTHUBOITOCTABASIAM CeDs1 CAaBIHODUABI, @ KUBOH, AEHCTBUTEABHON CHAOM, CO3HAQIOLIEN HAIMOHAABHOE
eArHCTBO. JKUBOII jKe U CBOOOAHOM Bepa MOXKeT ObITh TaM, TAe [lepKOBb COXpaHsAeT CBOIO AyXOBHYIO He3a-
BHCHMOCTbD. «AyXOBHasl HE3aBUCUMOCTH CaMa 10 cebe; MeXAY [IepBOH 1 BTOPOIO [T. e. HE3aBUCHUMOCTBIO AY-
XOBHOH ¥ MUPCKOH| HUYEro HeT 0OIIero... BTopas He MOXKeT CAY)KUTb Py4aTeAbCTBOM 3a IIePBYIO; HAIIPOTHUB,
IpU3BaHHAs B IOAKPEIIACHHE... OHa CI'youaa 6bl ee» [7, ¢. 531]. MiMenHo mosTomy CaMapuH OGbIA TOCAEAO-
BaTEABHBIM KPUTHKOM II€TPOBCKON CHMHOAAABHOM CHCTeMBbI, IpeBpaTuBlIed LlepKkoBb B «Ka3eHHOE BEAOM-
CTBO» U AMIIUBIIEH ee IIPOPOYECKOro roaoca. Ilotepas aTy KUBYIO AYXOBHYIO OCHOBY, TOCYAQPCTBO BBIHY-
YKACHO OIIMPAThCs HA TOAYIO CHAY M OIOpPOKpaTHYeCKUH allapaTt. B mpoTuBoBec 3TOMy OH OTCTaMBaA HAEAA
«cUM(OHHUH BAACTeH» — HE CAUAHHUE, a TADMOHUYHOE B3aUMOAEHCTBHE ABYX CAMOCTOATEABHBIX Cdep, TAe
IlepkoBb, CBOOOAHASI OT TOCYAAPCTBEHHOM OIEKHU, CTAHOBUTCS TIOAAMHHBIM AyXOBHBIM QYHAAMEHTOM, & TO-
CYAQPCTBO, YBa)Kasl ee aBTOHOMMIO, TI0Ay4YaeT IPOYHYI0 HPAaBCTBEHHYIO OCHOBY. TOABKO Takas cBOOOAHAS
LlepxoBb MorAa, 1o MbicAu CaMapHHa, CTaTh YKUBOMH AYIIOH «HAPOAHOW MOHAPXHH».

BMecTe ¢ TeM 3TOT HA€aA TOCYAQPCTBA He OBbIA YHUBEPCAaABHON cXeMOi. HalpoTHB, OH HCXOAUT U3 KAIO-
4eBOI'0 OPraHMYeCKOTO IMPUHIINIIA: «3eMAS CO3AAeT FTOCYAAPCTBO, @ He TOCYAAPCTBO 3eMAto» [4, ¢. 103]. On
ObIA YOEXKAEH, UTO «AOHCKAThCSI EAMHOH, BCECOBEPIIEHHOH 1 6€3yCAOBHO IPUMEHUMOM (pOPMBI ITPaBACHHUS
[ecTn] Takoe ke 3a0AyKAeHHE B 06AACTH IIOAMTHKH, KaKoe 3a0Ay)KA€HHE B 00AACTH TOAUTHIECKOH 9KOHO-
MHH — CTPEMACHHE K H300peTeHHIO HEITPHASKHOTO MepHAa LIEHHOCTH» [2, ¢. 153]. TloaToMy «HapoAHas
MOHAPXHS» MBICAUAACh KaK EAMHCTBEHHO BEPHOE, €CTeCTBEHHOE BbIpayKeHHe HCTOPHIECKOro aAyxa Poccuu,
OpTaHWYeCKH BBIpOCIIIee U3 COOCTBEHHON MOYBBL. DTy MbICAb CaMapHH AeMOHCTPUPYET UCTOPUIECKUMHU
IpUMepaMH 3apyOeKHBIX CTpaH: «AHTAMHMCKasA KOHCTUTYIIHA KaK HEAb3d Aydllle 0OAeKaeT BeCh OPraHU3M
AHTAMH MMEHHO IIOTOMY 4TO OHa He C 4y)KOT0 IIAeYa Ha Hee HabpollleHa, e€ IOCTpoeHa», a B CIIIA «TpyaHO...
ObI 6BIAO OTBICKATh IPU3HAKU CTPEMACHHUS K MOHAPXUUECKOU popMe» [2, c. 153]. FIMeHHO U3 9TOro yoerxAe-
HUA B YHUKAAPHOCTH HAI[JMOHAABHOTO IIyTH IIPOUCTEKAET ¥ OCTpast KPUTHKA Iy>KABIX HABA3AaHHBIX MOACACH.

PaccMaTprBas IOCAEAOBAaTEABHO 9TH MOAEAH, CACAYET HauaThb C 3alIaAHOEBPOIIEHCKOr0 abCOAIOTH3MA.
Ha ¢opmasbHOM ypOBHE CXOACTBO € HAeaAoM CaMapHHaA O4€BHAHO: U T, U APYTas MOAEAD TIPEATIOAATAET
HEOPraHUYECKYI0 BAACTb MOHapxa. OAHAKO CYLIHOCTHBIC Pa3AMYMA AAA MBICAUTEAS ObIAM PpyHAAMEHTAAB-
HBIMH. AGCOAIOTH3M BO3HHUK, I10 €T0 YOEIKACHHUIO, KaK Pe3YAbTAT HACHAbCTBEHHOH [IEHTPAAU3ALINHU U IIOAAB-
A€HUS MECTHBIX OOIIMH, CTaB «IIPOAYKTOM PAIllMOHAAMCTHYECKOM MBICAU» U «Oe3AYIIHOHM MAaIllMHOH BAa-
CTH», TAQBHOH IIeABI0 KOTOPO# OBIAO BHEIIIHEee MOTYIIeCTBO U OI0poKpaTudecKas spPpeKTHBHOCTD. Pycckoe
CaMOAEpYKaBHe MBICAMAOCH KaK OPTraHUYeCKOe «eCTeCTBEHHOE BbIP)KEeHHe HAPOAHOH JKU3HU», TA€ BAACTD
MOHApXa OCHOBaHA Ha AyXOBHOM CBSI3U C HAPOAOM U B3aHUMHOM AOBepHUH. M XOTA B «HApOAHOU MOHAPXHUM»
[IPaBUTEAb He OrpaHUIeH POPMAABHBIM 3aKOHOM HAU ACATEABHOCTBIO IIPEACTAaBUTEABHOTO OpraHa, MOHApX
He 3A0yTIOTpeOAseT CBOeH BAACTBIO, IOCKOABKY OH CAepP’KaH CAMUMH OCHOBAaMH HApOAHOM XKM3HU — IIPaBO-
CAAQBHOH BepOI0, HAIIUOHAABHBIM CO3HAaHHEM U HPaBCTBEHHBIMH HACaAaMHU. AGCOAIOTH3M — UCKYCCTBEHHAS
KOHCTPYKIIHS, BBIPOCIIAst U3 BPAXKADBI; HAPOAHASI MOHAPXUA — JKUBOH COI03, BBIPACTAIOLIHH U3 AOOPOBOAB-
HOTO CaMOOTpeYeHHs AMYHOCTHU B IOAB3Y Ijeaoro. IToaromy CaMapuH HacTamBaA, YTO «PYCCKOE CaAMOAEp-
KaBHe B 00LIeCTBEHHOM CO3HAHUH He AOAKHO CMEIIUBATBCA C ACCIIOTH3MOM, OTXKMBIIMM CBOH BeK Ha 3a-
mape» [8, c. 198].

HenocpeacTBeHHBIM U Hanboaee 60Ae3HeHHBIM AAs1 CaMaprHa ITPOSIBACHHEM STOH 4yKAOH, MeXaHHUYe-
CKOM AOTHKH Ha PYCCKOH I04Be ObIAa COBpeMeHHas eMy OI0pOKpaTHIeCcKast CHCTeMa HUKOAQeBCKOro 0bpas-
na. Onupasch Ha CBOH OIBIT TOCYAAPCTBEHHOH CAYKOBI, OH BUAEA B Hell IIPAMOe CACACTBHE U U3BpallleHHe
abCOAIOTHCTCKUX IPUHIUIOB. BIOpOKpaTHsA mpeAcTaBAsAa cCOOOH «THPAaHHIO paccyaKa» [8, c. 309], cucremy,
TA€ JKHBOE ACAO CAY)KEHHUs IIOAMEHSAOCH pOPMAABHON OTYETHOCTBIO, @ YNHOBHUK IIPEBpAIIAACs B Oe3AyLI-
HOTO UCIIOAHHUTEASL. DTOT aIIlapaT CO3AAA CHTYAI[HIO, KOTAQ «IIPAaBUTEABCTBO U HAPOA TaK AABHO PA3OIIAKCH
APYT C APYTOM, 4TO Tellepb OHU KaK OYATO pas3HaKOMHAHUCH» [9, c. 189]. Kak ormeuaer O.B. I'pysaesa, Ca-
MapHUH BUAEA KOPEHb 3TOH MPOOAEMBI B IIOSIBACHUU «AMILITHUX AIOAEH» — COCAOBHH ITOCPEAHHKA, KOTOPOe
OTAEASIAO BAACTb M HAPOA APYT OT Apyra. Ecau paspociuiics 610poKpaTHIeCKHH anmapar Ha 3amnape Heob-
XOAUM OBIA AASI BHEIIHETO MOTYIECTBA, TO B POCCHU 3TO IPUBEAO K TAYyOOKOMY paspbIBy MeXAY TOCYAAp-
CTBOM U HapOAOM, IIPEBPATUB BAACTh B OTUY)KACHHYIO HAACTPOHKY [1, ¢. 35]. FIMEHHO 3Ty POAb U BBIIIOA-
HAAA OIOPOKpaTHYeCKas CHCTeMa: OYAYYH BCEIeAO 3aBUCHMOH OT TOCYAAPCTBA, OHA ITapa3sUTHPOBAAA HA €I0
CBS3H C HallMeH, IIOAMEHSA KHBOE CAyXKeHHe GOPMaAbHBIM OTIPABACHHEM AOAKHOCTH.
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Pesko HeraruBHO CaMapuH OTHOCHACS U K KOHCTUTYLHOHAaAH3MY. POpMUPOBAaHUIO 3TOH MO3ULIIUU
BO MHOTOM CIIOCOOCTBOBAA €r0o MPAKTUYECKHUH OIBIT CAYXKOBI B OCT3eHCKOM Kpae, TA€ OH BOOUHIO HabAIO-
AaA, Kak popMaAbHbIe KOHCTUTYIIMOHHbIE TAPAHTUH ¥ MECTHOE CaMOYIIPaBACHHUE, AAPOBAaHHOE HEMELIKOMY
ABOPSIHCTBY, CTAAH MEXaHHU3MOM 3aKPEIA€HH COCAOBHBIX IPUBUAETHUN U CHCTEMHBIX YTHETeHHH IpaBo-
CAAQBHOTO HaceACHHs. DTOT OIIBIT IIPUBEA €T0 YOEIKACHHUIO, YTO KOHCTUTYIIMOHHBIE MOAEAU He obecIieyrBa-
10T CBOOOAY, @ AHIIIb 3aKPETASIOT TOCIIOACTBO OAHOH Y3KOH IPYIIIIbI HACEACHHU.

Aast FO. ®. Camapuna KOHCTUTYLHS OblAQ «OPTaHU30BAHHBIM HEAOBEPHEM», HCKYCCTBEHHBIM HHCTPY-
MEHTOM, Pa3pyLIAOIIUM OPraHUYeCKOe EAUHCTBO BAACTH U HApOAA U 3aMEHMBIINM €T0 pOPMAABHBIM AO-
roBopoM. Takoe coraaireHre HEMHHYEMO ACAUT €AUHBIH OPTaHM3M HAallUU Ha IIPOTHBOOOPCTBYIOILIME Ya-
CTH ¢ OQHUIIUAABHO 3aKPEIIACHHBIMH HHTepecaMu. [[OAAMHHOTO HApOAHOT'O IIPEACTABUTEABCTBA IIPU 3TOM
BO3HHKHYTb He MOTAO, TaK KaK B COBPEMEHHBIX PEaAHSX MOTAO CAOXKUTHCS TOABKO TOCIIOACTBO 0Opa3oBaH-
HOTO MEHBIIHMHCTBA — ABOPSHCTBA U GIOPOKPATHH, — OTOPBAHHOT'O OT HAPOAHOH IOYBBI M IIPECACAYIOIIIE-
IO CBOHU Y3KOCOCAOBHBIE IIeAH. «Hapop He KeAaeT KOHCTHTYLIMH, — yTBepskAaA CaMapyH, — TaK KaK BEPHUT
B «AOOpbIe HaMepeHHsI CAMOAEPKABHOTO Lapsi» U He AOBepsieT APYTUM cocAoBUAM» [10, c. 328]. OH cun-
TaA, YTO KOHCTUTYIIHOHAAM3M, OYAYUIH UYXKABIM HCTOPHUYECKOMY OIBITY POCCHH, Ha TPAKTHKe MOMKET IIPH-
BECTH AUIIb K OI0POKPATH3AIUH U IIeHTPAAU3AI[UH, HAPOAHOH e KOHCTUTYLIIUU CGOPMHUPOBATHCS B YCAO-
BHAX OTPbIBa 00pa30BaHHOrO 00IecTBa OT HAPOAA CPOPMHUPOBATHCA HE MOKET.

Bo MHOrOM B OCHOBE KPUTHUKH KOHCTHUTYIIJMOHAAU3MA ACKUT HUAES O CYIIeCTBOBAHUU ABYX THIIOB CBO-
60a. Aast CamaprHa KOHCTHUTYIIHOHAAN3M TIpeAAaras CBOO0AY OPMaAbHYIO — TO €CTh OTPAaHUYEHHYIO U pe-
TAAMEHTHPOBAHHYIO OYKBOH 3aKOHa, «CBOOOAY-B-paMKax», KOTOpPas ACTKO BBIPOXKAAAACh B IIPOU3BOA OT-
A€ABHOM rpynmnbl. VICTHHHas JKe, «BHYTPEHHSASA» CBOOOAA PYCCKOTO YeAOBEKa 3aKAI0YaAACh B BOSMOYKHOCTH
AOOPOBOABHOTO, HPAaBCTBEHHOTO ITIOAYMHEHHS BAACTH, KOTOPYIO OH JKe CaM U IIPU3HaeT. ITO CBOOOAA OCHO-
BaHa He Ha FapPaHTHAX IIPOTHUB BAACTH, A HAa Bepe B ee IPaBeAHOCTb. KOHCTUTYLHSA, TAKUM 00pa3om, He pac-
IIUPsAQ, @ yOUBaAa 9Ty TAyOHHHYIO, OPTaHHYECKYI0 CBOOOAY.

OTa ke AOTHKA MMeAa IpAMOe MIPOAOAYKEHHE U B OTHOLICHHH K HA€e OOIIepyCCKOTO IMPEeACTaBUTEAD-
CTBa, BOIIPOC O KOTOPOM aKTYaAU3HPOBAACS B TOABI Ilepe anoxoi Beankux pedpopm. 0. . Camapus, B oT-
AWYHE OT HEKOTOPBIX APYTHX cAaBsiHOGUAOB (Hanpumep, K. C. AKcakoB), BBICTYIIABIIMX 32 CO3BIB 36MCKOTO
cobopa, CYUTaA TAKOH IyTh OIIMOOYHBIM. AAS HETO «3eMCTBA HE MECTHOTO, a 00IIepyccKOro 6bITh He MO-
KeT; 00ILIepyCcCcKoe IPeACTaBUTEABCTBO A€AAETCS €CTeCTBEHHO I'OCYAAPCTBEHHBIM ITPEACTaBUTEABCTBOM»
[11, c. 227]. IHbIMH cAOBaMH, AF000H OOILIeHAIMOHAABHBINM OpraH HEMHHYEMO IIpeBpallaAcs Obl B OpraH
BAACTH, OTPaHHUYUBAIOLINE MOHApXa, YTO Pa3pyLIHAO ObI IPUHI[UI OPTaHUIECKOTO eAMHCTBA. [T0AAMH-
HOE )Ke TIPEACTABUTEABCTBO HAPOAHBIX HYKA, 110 €T0 YOeKAEHHUIO, AOAYKHO OBIAO OCYIIECTBAATHCA HE «Ha-
BepXy» B IOAUTHYECKOH cdepe, a «<BHU3Y» — Uepe3 BCECOCAOBHOE 3eMCKOe caMOyIpaBAeHHe. 3eMCTBO MbIC-
AVAOCH UM He KaK ellje OAUH BAACTHBIH OpraH, a KaK «[IPaBUABHO OpraHM30BaHHAS CHAA OOIIeCTBEHHOTO
MHEHHsI», JKUBOH KaHaA CBS3H MEXAY «3eMAel» U napeMm [12, c. 7]. Crporoe pasrpanudenue cdep Mo3Bo-
AIAO OBI HAPOAY PeaAn30BaTh 3aA0XKEHHbIE B HeM CKAOHHOCTH K CaMOOPTaHHM3aIlMHU, He IOCATas Ha eAMH-
CTBO U TIOAHOTY BEpXOBHOM BAACTH.

/13 3TOr0 eCTKOTo pasrpaHHUYeHUs cpep AOTHYHO BBITEKAET U KOHKPETHbIH, OrpaHUYeHHBIH Habop
$yHKuui, KoTopble CaMapUH OTBOAUA TOCYAAPCTBY. OH HPOHUYHO 3aMedaA, YTO « CIIaCUTeAD U allOCTOABI
CO3AQAH II€PKOBb... HO OHU He CO3AABAaAU FOCYAQPCTBEHHBIX pOPM U He IMHCAAM KOHCTUTYIHH» [10, c. 325].
DyHKIIUA TOCYAAPCTBA HE B TOM, KaK [IepeCTPauBaTh )KU3Hb 110 aOCTPAKTHBIM A€KAaAaM, a B TOM, YTOOBI OBITh
IOPUAMYECKHM U CHAOBBIM BBIpa)KEHHEM €AMHCTBA Bcel 3eMAH. M3 3TOH KAlOueBOH QyHKIIMH BBITEKAIOT
U ABE APYTHE: BO-IIEPBBIX, POAb BEPXOBHOTO apOUTpPa B COCAOBHBIX U COIIMAABHBIX KOHPAUKTAX (KaK HAIIpH-
Mep, B XOA€ KPeCTbSHCKOH pepOpMbI, KOTAQ TOCYAAPCTBO AOAYKHO OBIAO OTPAaHUYUTD KPECThSIH OT IIPOU3BO-
AQ TIOMEIIIKOB); BO-BTOPBIX, 3aI[UTa CAOYKUBIIET0Cs OOIUHHOTO YKAGAQ OT BHEIIHUX YyIPO3.

Takum 06pa3om, Teopus «HaApOAHOH MOoHapxun» FOpusa Gépoposuda CamaprHa peACcTaBAsieT COOOH
HanboAee CUCTEMHOE U TOAUTHIECKH OPUEHTHPOBAHHOE BhIPA)XKEHHE CAABIHOPHUABCKOT'O TOCYAAPCTBEHHO-
ro naeasa. OCHOBBIBAACH HA HUAEAX OPraHUIECKOH HCTOPHOCOPHUH CAABIHOPHUABCTBA, OH IIPEAAATACT CUCTe-
MY, B KOTOPOH HEeOIpPaHWYEHHASA BAACTh MOHApPXa II0AyYaeT ACTHTUMHOCTD He U3 GOPMaAbHOH 3aKOHHOCTH
HAH OOIIeCTBEHHOTI'O AOTOBOPA, a M3 JKUBOTO AYyXOBHO-HPABCTBEHHOTO €AUHCTBA C HAPOAOM, CKPEITAEHHOT'O
IIPaBOCAABHOH BepOU U HAPOAHBIM CO3HAHHEM.
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OAHaKO HeCMOTPSI Ha BCIO TAYOHHY U apI'yMEeHTAIIHI0, HeBO3MOXKHO He 0OpaTHTh BHUMAHUs Ha BHYTPEH-
HHUe NPOTUBOPEYHs, IPOHHU3BIBAIOIINE ITY TEOPHIO. BCA KOHCTPYKIIUA «HAPOAHOH MOHAPXMH» 3HKAETCA
Ha TOTaABHOM, 6€3yCAOBHOM AOBEPUH MEXAY HAPOAOM U MOHaxoM. ITapapokcaabHbIM 06paszom cam FO. ®. Ca-
MapHH B CBOeH POAU TPE3BOTO KPUTHKA COBPEMEHHON BAACTH 3TO AOBEpHE IOCAEAOBATEABHO ITOAPBIBAET.
Ero 6ecromaAHbIi aHAAN3 HUKOAAEBCKOH OIOPOKPATHYECKON CHCTeMbI U IIeTPOBCKUX pedopM KOHCTATHU-
PYeT Kpax TOTrO CaMOro HAeaAa, KOTOPBIN OH cTpeMUTCs 06ocHOBaTh. He mpepsaraet koHuennus Camapu-
Ha 1 OTBETA Ha BOIIPOC, YTO K€ A€AATh, €CAU HPABCTBEHHBIE KaueCTBA MOHAPXA OCTABASAIOT JKEAATh AYYILETO.

He meHee pyHAAMeHTaAbHbBIE IPOTUBOPEYHS IPOUCTEKAIOT U3 HECOOTBETCTBUSA HAIIMOHAABHOTO XapaK-
Tepa CaMapHUHCKOI'0 HA€aAa MHOTOHAIHOHAABHON U ITOAUKOH(PECCHOHAABHOM peaabHOCTH Poccuiickoi um-
nepuu. 0. O. CamapuH, CTAAKMBASACH C 3TH IPOTUBOPEYHeM Ha IPAKTHKE, IPEAAATAA He IOAUTHKO-IIPABYIO
MOAEAb MHTETPAIlUH, & CTPATErHIO II0 CYTH aCCUMHUASIIUN U IIOAYMHEHNSI HHOPOAHBIX 9A€MEHTOB PYCCKO-
My Havaay. TakuM 06pa3oM, OpraHUYeCKUN UAeaA, IPU3BAHHBIA ITPEOAOAETh GOPMAAU3M H OTUYKACHHUE,
Ha UMIIEPCKOM TI0YBEe PHUCKOBAA 0OEPHYThCS HHCTPYMEHTOM JKECTKOH YHUPHKAIUH, TIOAABAAIOLEH HHYIO
OPTraHUKY — KU3Hb MHBIX HAPOAOB UMII€PHUH.

Emre oAHOH ySI3BUMOCTBIO OPTaHMYECKOH TE€OPHUH ABASETCS €€ HETOTOBHOCTD K BbI30BaM MOAEPHH3a-
nuu. [Tpuspie CamapuHa K «6AaropasyMHON OCTOPOXXHOCTH» U Bepe B TO, YTO IOAAMHHBIE GOPMBI JKU3HH
Pa30BBIOTCS CAMHU B CBOH CPOK, BCTYIaAa B IPOTHUBOPEYHe C UMIIepaTHBAMHU 9O0XH (KaK, HapuMep, Heob-
XOAUMOCTb OTMEHbI KPEITOCTHOTO IIPaBa) U HAIPSIMYIO yIpokasa 6€30MacHOCTH U CTAOHABHOCTH UMIIEPUH,
0 ueM caM ke CaMapUH HEOAHOKPATHO 3asBASA. boAee MO3AHAA UCTOPHS Pa3BUTHA HAILlErO TOCYAAPCTBA
TaK)Ke IIPOUAAIOCTPUPOBAAQ, UYTO B YCAOBHUAX CHCTEMHOT'O KPHU3HCa HAH BHEIITHET'O AABACHHSA Y TOCYAAPCTBa
MOJKeT He ObITb BpeMEHHU Ha OXKMAAQHHE OPIraHHYEeCKOT'O CO3PEBAHUSA «3A0POBBIX HadaA».

HecMoTps1, 0oAHAKO, Ha 3TH YSI3BUMOCTH, IOAUTHUKO-TIpaBoBoe Hacaepue IO, ®. CamapuHa coxpaHseT 3Ha-
YUTEABHYIO TEOPETHYECKYIO IIeHHOCTh. OHO MPeACTaBAsIeT COO0H YHUKAABHYIO IOTIBITKY IOCTPOUTH MOAEAD
AETUTUMHOCTH, AAPT€PHATUBHYIO KaK 3aIlIaAHOMY PaIllHOHAANCTHYECKOMY KOHCTUTYIIHOHAAU3MY, TaK U 0f0-
POKpaTHYeCKOMY aOCOAIOTH3MY, BEIBOAAIIYIO CHAY BAACTH U3 AYXOBHOI'O KOHCEHCYCa HallUH.
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NMOJINTUKO-NPABOBAA OOKTPUHA EBPA3SVULEB
B OUEHKE SMUTPAHTCKOW JINTEPATYPbI
B 1920-30-EIT.

0. A. 3enenuH, O.I. Mouceesa, B. B. PycaHos
ANTaviCKub rocyAapCTBEHHbIV yHUBEPCUTET (bapHayi, Poccusi)

B pabore mccaeayeTcs olleHKa NOAUTHKO-IIPAaBOBOH AOKTPHUHBI KAACCHYECKOTO €BPAa3UHCTBA B MHU-
TPaHTCKOU AuTeparype 1920-30-e rr. ABTOPBI IPHUXOAAT K BBIBOAY, uTO ybankanusax I1. b. Crpyse, H.A. Bep-
AsieBa, M. B. Bumnska, C. 1. T'eccena, M. A. Mabuna, A.A. Kuseserrepa, I1. H. Muarokosa, ®.A. CrenyHa,
I. B. ®AOpOBCKOTrO U Ap. HAMEpeHHe HACHTUPUIINPOBATh MUPOBO33peHUE eBPasuiilieB COYeTAAOCH C TIpe-
HUMYILeCTBEHHO HETraTHUBHOH OLIEHKOH MX IOAUTHYECKUX U IOPUAMYECKHUX B3TASAOB. TakuM oOpasoM, eB-
Pa3UHCTBO, IPEXAE YeM CTAaTh YBa)KaeMbIM M IIPU3HAHHBIM MACHHBIM TeUYeHUEM, OBIAO 32 PEAKHM HUCKAIOYUe-
HHEM Pe3KO OCY}KACHO COBPEMEHHUKAMH, IIPEACTABAABIINMH pa3Hble HACOAOTHYECKHE TeYeHUs OT IIPaBo-
IO AO A€BOTO CIIeKTpa. EBpasuilcTBO KPUTHKOBAAM 3a €T0 BTOPHYHOCTD, OOBUHIAY B HEIIOAHOL[EHHOM KOH-
cepBaTH3Me, YTOIIUIECKOM 3TaTHU3Me U AdKe dalrmnsme.

KaroueBnie caoBa: espasuiictso, I1.b. Crpyse, H.A. bepases, M. B. Bumnsk, C.H. I'eccen, M. A. Hab-
uH, A.A. Kusesertep, I1. H. Muatokos, ®.A. CrenyH, I. B. ®aopoBckuil.

THE POLITICAL AND LEGAL DOCTRINE OF THE EURASIANS IN THE
ASSESSMENT OF EMIGRANT LITERATURE IN THE 1920S AND 30S

Yu. A. Zelenin, O. G. Moiseeva, V. V. Rusanov
Altai State University (Barnaul, Russia)

The article examines the assessment of the political and legal doctrine of classical Eurasianism in
the emigrant literature of the 1920s and 30s. The authors conclude that Eurasianism, before becoming a
respected and recognized ideological trend, was, with rare exceptions, sharply condemned by contemporaries
representing different ideological trends from the right to the left spectrum. Eurasianism has been criticized
for being secondary, accused of inferior conservatism, utopian statism, and even fascism.

Keywords: Eurasianism, P.B. Struve, N.A. Berdyaev, M. V. Vishnyak, S.I. Gessen, I. A. Ilyin,
A.A. Kiesewetter, P.N. Milyukov, F.A. Stepun, G.V. Florovsky.

Doi: https://doi.org/10.14258/ralj(2026)1.4

BPa3UICTBO, Cpasy 3asBUBLIee ceOs KaK BAUATEABHOE HACHHOE TedeHHe, BBI3BAAO KMBOH, 3a4aCTYIO

Pe3KO KPUTHYECKUH, MHTePeC CPEAU YUEHBIX U MyOAUIIUCTOB PyCcCKOH sMurpanuu B 20-30-e IT.

XX B. B nybaukanusax I1.b. Crpyse, H.A. bepasena, M. B. Bumnska, C. . Teccena, M. A. VabuHa,

A.A. Kuseserrepa, I1. H. Muarokosa, ®.A. CrenyHa, I. B. PaopoBckoro u Ap. HaMepeHHe HAeHTUPUIIUPO-
BaTh MHPOBO33peHHE eBPA3HHIIeB COUETAAACD C IIPEHMYIIeCTBEHHO HETATHBHOH OI[eHKOH MX MOAUTHYECKUX
U IOPUANYECKHX B3TASAOB. [I0AOKHTEeABHBIE OL[eHKH, HA000pOT, O6bIAN AOBOABHO peAkH [1, 2, 3]. B poanHOM

HCCAGAOBAHUU MBI He IIPEAIIPHHIMAaEM IOIBITKY OObACHUTD IPUYNHBI TAKOH pe3KOH KPUTHKH eBpasuii-

CTBa, KaK CIIPaBa, TaK U CAeBa, U OyAeM IIPHACPIKUBATHCS IPE3yMIIIIMHA HACHHBIX Pa3HOTAACHH, XOTS He-
KOTOpBbI€ HCCACAOBATEAN YCMAaTPHUBAIOT M AMYHBIE MOTHBbI OTACABHBIX ITyOAUIIUCTOB U MbICAUTEACH [4, 5].
OAHHM U3 CaMbIX IIEPBBIX KPUTHKOB €BPa3UHUCTBA ObIA BUAHBIN YUEHbIH, IYOAUIUCT, ALOEPaABHBIH

koHcepBatop II.b. CtpyBe. OH Ha3bIBaA €Bpa3sHIICTBO CMECBHIO «HU3 3aIIaX0OB, HAYLIUX OT THUEHUS PEBOAIO-
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MY, KaK JKU3HEHHOTO (aKTa U KaK HACOAOTHH, U 3aIIaXOB, HAYLIUX OT IIOAAUHHOH U CBe)Xel AI0OBH K Ha-
IIMM U OT AYXOBHOTO CAUSHHUA ¢ LlepkoBbio» [6, ¢. 376]. OpAHAKO OH OTMeYaA, YTO 9TH «3AEMEHTBI 3A0PO-
BOT'O KOHCEPBaTHU3Ma B IIPOU3BEACHHUAX eBpasHilieB ITOKA BHIPAYKEHBI AOBOABHO CA200» U B HUX AOBOABHO
APKO IMPOSABAAIOTCS «aIIOAOT€THYECKHEe TeHACHIIUHU M0 OTHOIIEHHUIO K HACTOSAIEMY, HA€AAU3AIIUA €ro ca-
MBIX 3ABIX CTOPOH» [7, . 328].

B cBoeii cratbe «Poccus» (1922) IT. B. CTpyBe OTHOCHA €BPa3HICTBO, HAPSIAY € HALIMOHAA-OOABIIIEBH3-
MOM, K «THOPHUAHBIM GpOpMaM HACOAOTHH, HIOPOKACHHBIM peBOAOLIHel ». OHO, II0 ero MHEHHIO, «BHELITHUM
06pa3soM IPOAOAKAET TPAAUIIHIO CAaBIHOPHABCTBa». Ho ecan, mo Muenuto I1. b. CtpyBe, AAf CAQBIHODHAD-
cTBa OBIA XapaKTepeH ONPEACACHHBIH YHHBEPCAAU3M, TO eBPasHICTBO IPEACTABAACT U3 CeOs MapTUKYASp-
HYI0 AOKTPHHY, KOTOpasi CTPOUTCS Ha IPOTUBOIIOCTAaBACHUN Poccun poMaHO-repMaHCKOH UBUAU3ALUN
U «CBOAHUTCS K YTBEP)KACHUIO KYABTYPHO-PACOBBIX 0COOEHHOCTeH HapOAOB eBpasHicKOro Mupa». boaee
TOTO, OH YTBEPKAAET, UTO «IIOCKOABKY €BPa3HUHCTBO MMOAUEPKHUBAET U CTABUT BO TAABY YTAQ BCET'O UCTOPH-
4eCKOro MOHUMaHMA CyAe6 PoccHH POACTBEHHOCTD PYCCKOH KYABTYPBI € a3UaTCKMM BOCTOKOM, TOCTOABKY
OHO 0O'BEKTHBHO CTPaHHBIM 00Pa3oM BOCIIPOH3BOAUT AOKTPHHY OAHOTO CAABSHCKOTO HEHaBUCTHHKa Poc-
CHH, HEKOTO TTOAAKa AYXHHCKOTO, KOTOPbIH 60Aee yeM 50 AeT TOMY Ha3aA IIPOIIOBEAOBAA, UTO «MOCKOBH-
TBI» CyTb BOCTOYHAs, TYPAHCKas paca, AUIIb IIOBEPXHOCTHO COIPUKOCHYBIIAACA C 3alIAAHOH, CAABAHCKOM
KYABTYPOH, yCBOHBIIIasA cebe CKAHAMHABCKOE Ha3BaHHe «PYCCKUX» U CAABSIHCKHUH A3BIK» [8, c. 335-336].

B crarbe «EBpasuiinpl» peanrnosssil purocod H.A. bepasieB oTMedaeT, 4TO C HACHHON TOUKH 3pe-
HUSA eBPasUICTBO He ABASETCS OPUTHMHAABHBIM U BOCIIPOU3BOAUT UAEH KAACCHYECKOTO CAAaBSIHOPHUABCTBA
u B ocobennoctu H. . AaHnAeBcKoro. JT0, 10 €ro MHEHHUIO, CKOpee SMOIIOHAAPHOE, YeM HHTEAACKTYaAb-
HOe TeYeHHe: «IMOIIMOHAABHOCTD €0 ABASIeTCA PeaKlMell TBOPUeCKUX PEAUTHO3HbIX U HAllHOHAABHbIX HH-
CTUHKTOB Ha ITPOHCILIEALIYIO KaTaCTPOPY» U «TaKOTO POAQ AyIIeBHas (pOpMaIus MOXKeT 00epHYyThcs da-
musMoM» [9, c. 134]. K moaoxkuteabHbIM yepTaM eBpasuiictBa H. A. BepAsieB OTHOCHUT «IIOPEBOAIOIIOHYIO
60APOCTB», OTCYTCTBHE «BYABIAPHOTO PEeCTaBPaTOPCTBA», «IIPUMAT KYABTYPBI HaA IIOAMUTHUKOM », a K OTPHU-
IJaTeAbHBIM — ITIOTIBITKY BO3BPaTa K A3bI4€CKOMY IIAPTUKYASPU3MY, 3AMKHYTOCTb, < HOMUHAAUCTHYECKOE OT-
PHIIAHNE PeAABHOCTH YeAOBEUECTBA», «TaTAPCKO-a3MATCKYI0 CTATUYHOCTD», «OTPUIJaHHE AYXOBHOTO apH-
CTOKparusma» u Ap. [9, c. 134-139].

B caepyromed cTaThe OH TAaK)Ke OIleHUBAeT IIO3UTHBHO UX MOAUTHYECKHH pPeaAdsM U 3allUIIaeT
UX OT OOBHHEHHH B CMEHOBEXOBCTBE U IIPHUCIIOCOOACHHIH K OOABIIEBUCTCKON BAACTH [10, c. 141]. OpHaKo uc-
XOAS U3 UX IIO3UIIMOHUPOBAHUA Ce0s1 KaK OPTOAOKCAAPHO-IIPABOCAABHOTO T€UEHHUS, aBTOP CTAThH OTHOCHUT
€BPa3UHCTBO K «ONTUMHCTHIECKH-MOHUCTHYECKOH HA€OAOTHH », HAIOAOOMe MapKCH3Ma, H3-3a IIPHMaTa He-
00XOAMMOCTH HaA CBOOOAOH, KOAAEKTHBA HaA AMYHOCTBIO M OTCYTCTBHUSA HPAaBCTBEHHOH OLIEHKYU OAUTHKHU.

OmnacHoli cropoHoii eBpasuiictsa H.A. bepaseB cuutaer yronudeckuii atraTusM. OH IPUXOAUT K I1apa-
AOKCAaABHOMY BBIBOAY, UTO CBOUM 3TATU3MOM U PAllUOHAABHBIM KOHCTPYKTHBHU3MOM €BPa3sUHIIbI OPbIBA-
0T C TPAAUIIUAMHU PYCCKOH HAllMOHAABHO-PEAUTHO3HON MBICAHU (CAABIHOPHAAMH U AOCTOEBCKUM) U «BCTY-
IAIOT Ha IyTh €BPONeU3alluu U aMepuKaHu3anuu Poccun» [10, c. 143-144]. OH oTMeyaeT, YTO Ha AAHHOM
3TaIlle eBpasHHIbl ABAAIOTCA B OOABIIEH CTEIIEHH «BBIPA3UTEAAMH MMIEPHUAAUCTUIECKOH HACH, TATAPCKO-
YUHTUCXAHCKOM M HEMEIIKO-IIeTPOBCKOM, YeM PYCCKUX AYXOBHBIX YIIOBaHHMI», HO OHO MOKET ChIrpaThb I0-
AOYKUTEABHYIO IIOAUTHYECKYIO POAB, €CAH OCBOOOAUTCA «OT COOAA3HOB YTOIHH, OT 9KCIECCOB 3TAaTU3Ma,
OT BOXKAGACHUH AUKTATyp5bl mapTun» [10, c. 141-144].

B 6oaee MO3AHHX TPYAAX ero MO3UIHUA 110 OTHOLICHHIO K eBPasHHCTBY IPUHIIUIIHAABHO He H3MEHHAACh.
Tak, B pabore «Camornosnanue» (1940), OH OTMedaeT, 4TO C eBPa3HHI[aMHU Y HEro «OBbIAM AMYHBIE OTHOLIIe-
HHUA», OHU K HEMY «OTHOCHAMCDH XOPOIIO», UCKAAU Y HETO «IIOAAEPKKY OT HaIlAA€HHUH CTapOH SMUTPALIUK »,
a OH B CBOIO OU€PEADb, COUYBCTBOBAA IIOPEBOAIOIIMOHHOU MOAOACKHU, B TOM YHCAC U €BPA3HIIAM, KOTOpPbIe
IIPAMHUPHAUCH C T€M, YTO IIPOU30LIEA COLMAABHBIN IIepeBOPOT U XOTEAH CTPOUTH HOBYI0 Poccuio Ha HO-
BOH COLIMAaABHOM I0uBe». K xapakTepHbIM uepTaM eBpasuiicTBa (kotopbie cam H. A. BepasieB HasbIBaeT «uy-
YKABIMH» U «BPOKACOHBIMU» AASI €TO MUPOBO33PEHHsI) OH OTHOCHUT «BOCTOYHUYECTBO» (BpaKAeOHOCTS 3a-
MAAHOH KYABTYpe), «ObITOBOE HCIIOBEAHUUECTBO» (0OPSAOBOE BOCIIPUATHE IMPABOCAABHsA) U 9TaTU3M [11,
¢. 259]. TaxKe CHMIITOMATHUYHO, YTO B CBOEH UTOrOBOM paboTe 0 pyccKoi ob1iecTBeHHOM MbIcAH «Pycckas
upesi» (1946) H.A. BepasieB HU pasy He YIIOMHHAeT eBPa3UHCTBaA.
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He meHee pe3Koil KpUTHKe OABEPT eBPasHICTBO U3BECTHBIN AMOepaAbHBIA HCTOPUK U yOAUIHUCT [Ta-
Bea HukoaaeBnd MuarokoB. Ene B 1922 1. OH OTMETHA: «...C AFOABMH, KOTOPble OOPIOTCS IPOTUB CTApOH
UHTEAAUTEHTCKOU HACOAOTHH, Y HAC CIIOP OYeHb AABHHH U AOATHH. B ABYX CAOBaxX MbI COTAACHBI C UX BO3pa-
YKEHUsAMH IIPOTUB CTApOr0 UHTEAAUTEHTCKOTO MaKCMMaAu3Ma. Ho MbI Bo3paskaeM IIPOTHB HOBOTO — TOXe
MaKCHMaAU3Ma U TOXKe HHTEAAUTEHTCKOTO... CKa)Ky TOABKO, 4TO MOXXHO OBITh HAI[JHOHAABHBIM 06€3 MHCTH-
KH, 6€3 CTaporo «Bexusma» U 6e3 HOBOro «eBpasuicTBa» [12, c. 32].

DBoaee 0CHOBaTEABHYIO IIONIBITKY KPUTUKHU eBpasuiickod naeosoruu I1. H. MUAIOKOB IIpeAlIpUHIMAET
B cBoel cTarbe «TpeTuil MakcuMaansM». OH MOAUEPKUBAET, YTO CaM 3TOT TEPMHUH SIBAAETCS OAHMM U3 Ca-
MOHA3BaHUH eBpasuiines, npeproxenHoe 1. I1. CyBunnckuMm. [TocaepAHUI Ha3BaA eBPasUHCTBO Kak Tpe-
TBIO CUCTEMY HAEH, IPULIEANIYI0 HAa CMEHY COLIMAA-KOMMYHUCTHYECKOMY U PeCTaBPAllUOHHOMY MaKCH-
MaausmaM. I1. H. MUAIOKOB OTpHIlaeT HOBU3HY M HAYYHOCTb €Bpa3sHIICKON uaeororuu: «He HOBO, moTomy
YTO OHO, B CYLIHOCTH, IOCTPOEHO B TOM € CTHAE U AQXKE C TEMU 3Ke AeTAAAMM, KaK U 3AaHHe, B CBOE Bpe-
Ms IIPOTUBOIIOAATaBlIeecs IPeXHEMY MaKcuMaAu3My. HeBepHO, IOTOMY YTO IIOCTPOEHHOE C OIIPEACACH-
HBIMH 3aAHMMH MBICASIMH, OHO HUCKYCCTBEHHO IIOATOHAET K HUM Te€ BepHbIe «Hay4YHbIe HCTUHBI», KOTOpBIE
KAQAET B CBOIO OCHOBY» [13, c. 74].

Aasee IT. H. MHAIOKOB KPUTHKYeT eBpasHileB 3a UX MeTaQU3NIEeCKUH PeaAn3M, IPUBEAIINH UX K Teo-
rpaduuecKoOMy U KyABTYpPHO-HCTOPHIECKOMY aOCOAIOTH3MY, BKAIOYAs OTPUI[AHHE BCeMUPHO-UCTOPUYECKO-
ro nporpecca: «C «pacuAeHeHHeM 10 OTPACASIM» KYABTYPBI U C 3a0BEHHEM CTyIIeHeH pa3BUTHUS UX UCTOPHUS
Oe3HaAeKHO PacChIlaeTCsl B KYCKH, HUYeM He CBA3aHHbIe. KaKkoi rpoMaAHBIN perpecc Aaxke CpaBHUTEABHO
C APYT'HIM UX yuuTeAeM — KOHCTaHTHHOM A€OHTBEBBIM, Y KOTOPOTO IPEACTABACHHE O HeM30eKHON, POKOBOH
CMeHe CTaAUH pa3sBUTHA KQYKAOTO HapOAA COCTABASIAO OCHOBHOM CTepyKeHb U HEPB ero yu4eHus» [13, c. 75-76].

Hauboaee pe3ok 1o oTHoIeHHU!O K eBpasuiiniam I1. H. MHAIOKOB B cBOeli pelieH3UH «Pycckuii pacusm»
(1926) Ha uxX IpOrpaMMHBIA AOKYMeHT «EBpasuiicTBO — OIBIT CHCTEMATHYECKOTO U3AOXKEHUsI». VIcTOoKH
HUACOAOTHH eBPa3sUICTBA OH BUAUT He B CTAPOM CAABSIHO(UABCTBE, Y KOTOPBIX B AOKTPUHE «OBIAO CAMIIIKOM
MHOT'O T'YMaHHOTO 1 001Ile4eA0BeYeCKOr0», a B ydeHHH ux snuronos K. H. Aeontresa u H. . Aannaescko-
ro 00 «UCTOPUYECKHX THUIIAX U O THOEAM LUBHAM3AINI He BOCTOYHBIM, A 3alIAAHBIM ITyTeM». 3a HOIBITKY
pecTaBpaluy 3TOr0 BapUAHTA PYCCKOTO CAABAHOQUABCTBA OH HA3bIBAET UX «HACTOSAIMIMMH PYCCKUMH pa-
cuctaMu» [14, c. 104]. Takke OH KPUTHKYeT UX 32 ONIPEACACHHYIO allOAOTHIO OOABIIEBHCTCKON PEBOAIOLIHH:
«B COBETCKOH 10OeAe OHH TOP)KECTBYIOT I'HOeAb 3alIaAHHYECKOTO HA€AAd H OCBOOOKAEHHE MAaCcC AAS T10-
CTPOEHUs HAeaAa eBpasHiicKoro» [14, c. 105].

HeonapopHUK, AeMOKpaTH4eCKUl corjuasncT Mapk BeHnaMuHoBIY BUITHAK KPUTHKOBAA €BPa3UHCTBO
3a €r0 aHTHAEMOKpaTusM [15, c. 322, 334]. FIMeHHO B OTPHLIAHUU AEMOKPAaTHU OH YCMAaTPUBAA «AYXOBHOE
POACTBO U BHYTPEHHIOIO TOAUTHYECKYIO OAM30CTh» OOAbIIEBU3Ma U eBpasuiicTBa: «He cTOAB cyliecTBeH-
HO pa3AndMe B 6AArHX I[eAAX Y KOMMYHHCTOB U €BPa3HIIIEeB, CKOAb HX CXOXKECTb B IIOAOYKUTEABHOH OLjeHKe
COBETCKOH CHCTEMBI, B IPUHATHH pOPM U METOAOB COBETCKOTO yIIpaBAeHHUsA» [16, c. 489-490].

Peanrnosnsiii puaocod I. . DaopoBckuit, OBIBIIMI OAHO BpeMs CTOPOHHHKOM eBPa3UICTBa, B CTAThe
«EBpasuiickuii cobaasH» (1928) BUAUT «eBPa3UHCKYIO IIPAaBAY» TOABKO B IIOCTAHOBKE BOIIPOCOB, HO CaMH
pelleHHts, IPEAAOKEHHBIE €BPA3UHCTBOM, CIUTAET «COOAA3HUTEABHBIMU IPE3aMU» U UACHHBIM TYITHKOM
[17, c. 237]. UcToprocoduio eBpasuilcTBa OH pacCMAaTPUBAET KaK «HATYPAAUCTHYECKYI0 MUQOAOTHIO»
U CYMTAET, YTO «B €BPA3HICKOM MIATPHOTHU3ME CABIIIUTCS TOABKO TOAOC KPOBU U TOAOC CTPACTH, OyHHON
U XMEeABbHOM», a He TOAOC coBeCTH [17, c. 241-242]. OmpeAeAeHHYI0 CHMIIATHUIO eBpasHiilleB K OOAbIIEBH-
KaM OH OILICHHBAET CACAYIOIIUM 00pa3oM: «B aTuX «BOpax» eBpasHHIbl YBUACAU «BOIIAOILEHUE TOCYAAP-
CTBEHHOH CTHXUU»... V] HOTOMY eBpasUHIIbI CO3HATEABHO U XOTAT OBITh «CACACTBEHHUKAMH COBPEMEHHO-
ro 60ABIIIEBU3Ma», «CAEACTBEHHUKAMH COBETCKOH TOCYAAPCTBEHHOCTH », B IICHXOAOTHH U THIIE, B madoce
U BHYTpeHHeM cTpoe. OHU XOTAT U [IPU3bIBAIOT PABHATHCS 110 OOABIIEBUCTCKOMY IPUMEPY U THITY, TOABKO
IepeMEeHUB «KOHCTPYKTHBHBIN IPHHIUI» C 6€300KHOT0 Ha PEAUTHO3HBIN» [17, c. 242].

boaee Toro, oH pAa)Ke paccMaTpUBaeT €BPAasHUICTBO, HapsAAY C MAPKCU3MOM, KaK OAUH U3 ITAOAOB IIPOTe-
CTAaHTCKOTO paljioOHAaAM3Ma: «B eBpasuiicKOH yTONNH NPOTUBOPEUHUBO MIE€PENACTAIOTCA U CIIAUBAIOTCA MO-
THUBbI OPTAaHMYECKOHW TEOPHH U CAaMOT'0 OCTPOrO, IPOCBEIEHCKOTO PAllHOHAAN3MA. 3A€Ch €BPAa3UMILbI 110~
BTOPSIIOT MAapKCH3M, BO BCEX €rO BHYTPEHHUX HeyBA3KaX, C €r0 COYeTaHHEeM 9BOAIOIIMOHHOTO paTaAu3Ma
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U PEBOAIOIIMOHHOrO madoca... B H3BeCTHOM cMbICAe, MAaPKCHU3M, KaK HCTOpUYecKas ¢puaocodus, 3apepla-
eT AMAAEKTHUKY IPOTECTAHTCKOM MbICAU» [17, c. 249].

EBpasuiicTBO, B €0 IOHUMAaHHUH, HEAb3S IIOAHOCTBIO CIMTATh COOTBETCTBYIOIINM IIpaBOCAaBHUIO: «EBp-
a3MHIBI YYBCTBYIOT IIPABOCAABHYIO CTUXUIO, IEPEKUBAIOT U IOHUMAIOT IIPABOCAABHE KaK HCTOPHUKO-OBITO-
BOH (aKT, KaK IOACO3HATEABHbIH «I[EHTP TATOTEHHsI» €BPa3UHCKOr0 MUPA, KaK ero (MMeHHO ero) IOTeHIIHIO.
W BMecTe ¢ TeM KOHKpPETHO-IIPAKTUYECKUE 3aAa4 EBpasun OHU OIPeAEASIOT COBCEM He II0 3TOMY «IIeH-
TPY», He U3 JKUBOTO IIPAaBOCAABHO-KYABTYPHOT'O CAMOCO3HAHUSA, HO U3 PasMbIIIACHUH Te0COPHIECKOro, 3T-
HHYECKOT0, TOCYAQPCTBEHHO-OPraHU3allMOHHOT0 MopsiAKa» [17, c. 259].

Taxoxe OH yCMaTpHUBaeT OIPeAEACHHbIE STATUCTCKUE TeHACHIINH B €BPAa3sHIICTBe: «B eBPAa3UMCKOM «IO-
CYAQPCTBEHHOM MaKCHMAaAHU3Me» 3aA0XKeH OCTPBIH U KOIIYHCTBEHHBIH c00Aa3H. B eBpasuilcKOM TOAKOBa-
HHUY BCe BPeMsI OCTAeTCsl HeSICHBIM, UTO €CTh KYABTYpa (HAHM «KYABTYPO-CyOBEeKT») — cTaHOBsasics Llep-
KOBb MAHU CTaHOBsIIeeCs TOCYAAPCTBO» [17, . 261]; «...B ux usbpanuu u Boae Bocrok Kcepxca mobeaua
Bocrok Xpucra, «BocTok cBbImie»» [17, ¢. 265].

W3ssectHbIi Ppraocod u npaBosep C. . I'ecceH Taxke OTpULIAET 32 €BPA3HICTBOM IIPABO HA HACHHYIO
IIEAOCTHOCTb M CaMOOBITHOCTD, OITUCHIBAS €r0 KaK «HACOAOTHYECKYI0 aMaAbraAbMy». HoBU3HY eBpasuii-
CTBa OH BHAWT B TOTAABHOCTH M PaAMKaAU3Me UX KpUTHUKHU: «Kakafg-To MOAAMHHAA rAyOMHA U 0OBEKTUB-
HOCTb 4yBCTBOBAAHMCH B 3TOM 00O0O0IIEeHNH BUHBI 3a IIPOHCIIEAlIee TTapeHHe Poccuu Ha Bcex YYaCTHHKOB
TPAKAAHCKOH BOHHBI — KPaCHBIX M OEABIX, «XAEMOKPATOB» U «KOHTP-PEBOAIOIIMOHEPOB», B 3TOM Tpebho-
BaHUe ITOKasAHHA U epecMOTpPa BCEX CTAPBIX UACOAOTHI» [19, c. 495]. Fiaeorornueckas aMaAbraabMa Ipa-
BBIX 1 A€BBIX HACH B €BPa3UICTBe [103BOASET aBTOPY CPABHHUTBD €r'0 C HTAAbSHCKUM ¢arusmoM [19, c. 499].

I[To MHeHHUI0 Apyroro AnbepaAbHOrO HCTOpHKA U mybannucra A.A. Kuseserrepa, eBpasHiCTBO He SB-
AfleTCs Pa3BUTOH naeoaoruerd. OH, IO ero CAOBaM, BCETO AHIIb «HACTPOEHHe, BOOOpasuBIee cebs cucTe-
Mo#» [19, c. 266]. DTO HacTpoeHNUe, KaK OH CIMTAeT, BOSHUKAO U3 OLIYIIEeHHUH, HABEeSTHHBIX ABYMsI COOBITHSI-
mu: IlepBoii MUpOBOI BOMHOM, KOTOpass BOCHPUHUMAAACh KaK Pe3yAbTaT KPU3HCA €BPOIIEHCKON KYABTYPbI
U 60ABLIEBUCTCKON peBoAtonind. OH OTMeYaeT ABOHCTBEHHOE OTHOLIEHUE eBPa3HileB K OOABIIEBU3MY:
«OrBepras 60ABILIEBU3M BO BCEX €T0 OCHOBHBIX ITOAOXKEHHSAX, eBPa3UHIIbL, TEM He MeHee, HAXOAAT AAS cebs
B 60ABIIIEBU3ME PSIA POACTBEHHBIX MOTHBOB ITIOCTOABKY, IOCKOABKY OOABIIEBU3M CTaBUT ceOe 3apadell HUC-
IPOBEPTHYTh IPEALIECTBYIOIIYIO €BPOIIEHCKYIO KYABTYPY» [19, ¢. 267].

Taxrxe OH KDUTHKYeT eBPasUNCTBO 3a «60pbOY IPOTUB €BPOIIEHCKUX 9AEMEHTOB B PYCCKOH KYABTYpPe»,
OTpHUIL}aHHEe AMHEHHOTO IIporpecca 1 obliedeA0BedeCKUX IeHHoCTeH [19, ¢. 269-271]. A.A. KuseserTep oT-
pHIIaeT 3HAYMTEABHOE BAUSIHHE OPABIHCKOTO paKTOpa Ha CTAHOBAEHHE PYCCKOM roCyAapcTBeHHOCTH: «O6-
I[eN3BECTHO, YTO TaTapCKUe 0Opasibl CIIPAAH HEKOTOPYIO POAb B PAa3BUTHU OCYAQPCTBEHHOMH TEXHUKH
B MockoBckoM rocypapcrse. Ho oTcropa elrje oueHb AAAEKO OT TOTO, YTOOBI TPU3HATH, YTO MOCKOBCKOE T0-
CYAQPCTBO CAOXKHAOCH B OpMe TaTapCKOH OPABI U OBIAO 0053aHO TaTAPCKOMY PYKOBOAMTEABCTBY BCEMHU
OCHOBAaMH CBO€H rOCyAQpCTBEHHOCTH» [19, ¢. 275].

OH cYUTaeT, YTO Y eBpasHiCTBa HET AOCTATOYHO Pa3paboTaHHOM TOAUTHIECKOH AOKTPHHBI: «OHH AUIIb
YTBEP)KAAIOT, YTO U IOAUTHYECKOe YCTPOHCTBO EBpasuu AOAKHO OBITH OCHOBAHO Ha a3MATCKUX, a HE Ha €B-
POTeHCKUX HadaAaX» U He IIPUEMAIOT TAPAAMEHTapU3Ma, «CUYUTAA €T0 TAKHUM JKe TAeTBOPHBIM HCYAAUEM €B-
poIensMa, KaK U MaTepUAANU3M U aTeu3M». OH IPEeATIOAAraeT, YTO IOAUTHIECKHA HASAAOM eBPA3HIIIEeB BAA-
eTCsT «AOTIETPOBCKasl [TATPHUapXaAbHasi MOHAPXHSI, KOTOPYIO OHH KaK OYATO CKAOHHBI CYMTATh HAIIHUOHAABHOMN
HOAUTHYECKOH POpMOit pyccKoit HapoAHOCTH» [19, ¢. 277-278].

B cBoeii penensun Ha «Hauepranue pycckoit ucropun» I. Bepraackoro A.A. Kusesertep 6oaee mo-
APOOHO KPUTHKYeT HCTOPHYECKYIO KOHIIETIINIO eBPa3HHIIeB 32 e HeHaYyYHOCTb U XapaKTepU3YeT MOCACA-
HIOIO KaK «T€OIIOAUTHYECKYIO MUCTHKY»: «ABTOp «HadepTaHua» moAb3yeTcs «Teoprell MeCTOPasBUTH ...
AASL TOTO, YTOOBI IPU3HATH 3aTeM EBpasHIo ... 32 TOT KYCOK HaIllel ITAQHEeTbI, KOTOPBIH ObIA «IIPEACO3AAH»
AA 06pa3oBaHMA Ha HEM eBPa3UHCKOTO TOCYAApCTBa. AAS HCTOPHKA, CTOSAIIErO Ha II0YBE HAYYHOT'O MUPO-
BO33PEHHUs, OCBOCHHE PYCCKUM HapOAOM BCel 9TO TePPUTOPUH SIBAAETCS Pe3yAbTATOM CLeIIACHUS MHO-
KeCTBa MPOLECCOB XO3AHCTBEHHOH KOAOHU3ALNU U TOAUTHIECKOH 60pbObI. A AAsl aBTOpa «Havepranus»
BCe OOBSICHAETCS] HEYCTPAaHUMOW BHYTPEHHeH AOTHKOH MecTopa3BuTHs» [20, . 2].

CrienmaAbHasi KDUTHKA TIOAUTHKO-IIPAaBOBOM AOKTPHHBI COAEPIKAAACh B pereHsuu «IIpopoku» (1925)
U3BECTHOTO conuoaora npasa [. A. ['ypBuya, KOTOPBIH B pe3KOIIOAeMUYECKOH $popMe pa3bupaeT cTaTbu
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B. M. IlTaxmatoBa («TocypapcTBo-mipaBabi») u B.H. Mabuna («Croan 340661 60oronpotuBHoi»). OH mpu-
XOAHT K BBIBOAY, UTO «OCOOEHHOCTH IICUXOAOTHH €BPa3UHCTBa» CBOAATCS K «COYETAaHHUIO KpalHero HeBe-
KeCTBa M HeCIIOCOOHOCTH AOTMYECKH MBICAUTD, K HCKAIOUMTEABHBIM CAMOMHEHHIO U CAMOHAAESIHHOCTH»
[21, c. 3].

Oceposckuii mybAunUcT M. CAOHUM CYUTAET, YTO B TEOPETUUECKUX IOCTPOCHHUAX eBPA3HIIIEB «MHO-
rO IPOTUBOPEYHUH, OT3BYKOB CAABIHOPHUABCTBA, MUCTHIECKOTO TyMaHa» [22, c. 10]. EAMHCTBeHHBIM cylie-
CTBEHHBIM AOCTOMHCTBOM €Bpa3UHIIeB OH CYUTAET TO, YTO OHU «II0YYBCTBOBAAU PEBOAIOLIHMIO», «€€ TPaH-
AHMO3HOCTb, €€ KaTaCTPOPHIHOCTb» U «IIOHAAHU, YTO CTApoe He BOCKpecHeT» [22, ¢. 11]. OpHaKo BMeCTO
peaAbHOU IPAKTUYECKOHN ACATEABHOCTH €BPa3HHIIbl IPEAAATAIOT «PEBOAIOLIHIO AyXxa». OH COTAACEH C eB-
pasuiinamu o poan Poccun kak mocta Mexxay BocTokoM u 3amapoM U IIpU3HAeT YAQUHBIM TepMUH «EBp-
asHsA», HO CINTAeT HEBEPHOU HACI0, UTO COADKeHHe OYAET OCYILIeCTBAATHCA C IIOMOIIBIO IPAaBOCAABHA [22,
c. 20]. ITo ero MHeHU!0, MOAKYTAOLIHH TadOC eBpa3UiCTBa YOMBAETCS €ro AOTMaTU3MOM: «TSDKEABIH I'Py3
IPEeAB3ATBIX TEOPUH, KHI)KHOTO MUCTHUIIU3MA U IIePKOBHOCTH 00ECCHAUA STOT IOPBIB U IPEBPaTHUA HHTe-
PECHYIO TIOTIBITKY B CEKTAHTCKH AOTMAaTHYECKYIO U Oe3KU3HeHHYIo cxeMy» [22 c. 21].

ITo MHEHUIO PyCCKO-PPAHITY3CKOTO IIMCATeAs, AMTEPAaTyPHOTO M My3bIKAABHOTO KPUTHKA, ABASABIIETOCS
Apyrowm IT.T1. CyBunHckoro, b. . [laenepa (1881-1969), KOpHHU eBPa3UHCKOTO YI€HHsI BOCXOAAT K CABSIHO-
$HUABCTBY U OHO «COUETAETCS C OIIPEACACHHO HEOCAABIHOPHUABCKUM PYCCKUM MECCHaHU3MOM: eBpOIlelicKoe
JeAOBeUeCTBO — Oe3HaAeKHO 60AbHOE, POCCHU IIPEACTOUT CIIACTH €ro, IBUB HaM HOBYIO GOPMY XKU3HU»
[23, c. 341]. OH BbIAEASIET CACAYIOLHE YePThI eBPasHUHCKOH HACOAOTHH: «MHOXXECTBEHHOCTb KYABTYPHBIX
THUIIOB (KYABTYPHBIH PEAITHBH3M); CAMOCTOATEABHOCTD IyTel Poccun, cBoeobpasue ee KyABTYPHOTo ObI-
tusi (EBpasust); oTpuijaTeAbHast OLleHKA €BPONEHCKOM KYABTYPBI, TIEPEePOAUBILIEHCS B INBHAN3ALIUIO (3aKaT
EBporsl); yTBepIKACHHE IPSIAyLIEH KyABTYpbI PoccHy KaK peAUTHO3HOH, IPaBOCAABHOM; HAAXKABL, BO3AA-
raeMble Ha [[epKOBb, TEOKPATHIECKHE, OBITh MOXKET, A@XKe MEUThI; HAIIMOHAAUCTHYECKast MUCTUKA U B CBSI3H
C 9THUM QHTHUCOLHAAMCTHIECKHE TeHACHINHU (CAaBIHOPUABCKUN MeCCHaHU3M)» [23, c. 341-342]. B. ®. ITlae-
1ep, B OTAMYHE OT MHOTHX APYTHX KPUTHKOB €BPa3UICTBA, K «0OBEKTUBHOHN LIEHHOM» YaCTH eBPa3sHiCKO-
TO y4eHHUsI OTHOCHA «MBICAb 00 «0c00bIx MyTsAX Poccun», o reorpadpuueckoM, Gpu3nueckoM CBOeobpasuu
5TOr0 MHUPA, OTAUYHOT'O OT €BPOIEHCKOT0, CIIOCOOHOT0 BHIPabOTATh CBOU (POPMBI KU3HH », BBIPAKEHHYIO,
npeskAe Bcero, B mybaukanusax I1. CaBurkoro (23, c. 341-342]. Ho B 1jeA0M, KaK ¥ MHOTHE APYTHE, CIUTAA,
YTO €BpasUHCTBO [[eHHO U HHTEPECHO He MOAOKUTEABHBIMH HACAAAMH, A «OTPULIAHHEM CBOMM, KPUTHUKOH,
OCTPBIM CO3HaHHEM KPU3HCA eBPOIEHCKOM KYABTYPBL...» [23, . 347].

Pyccko-Hemernkuit puaocod, XxpucTHAHCKHUH AeMOKpaT U coruaauct O.A. Crenyn (1884-1965) xapak-
TepU3yeT eBPa3UHUCTBO KaK «XYAOKHIYECKOe MUPOCO3EPIIAHUE », «XYAOKHHUUECKYIO SMOIIHIO», OTAUYAOIIee-
C 30pPKOCTBIO B AUaTHOCTHKE NTOPEBOAIOLIMOHHON Poccuy 1 GpaHTaCTHYHOCTBIO ITAQHOB ee UClieAeHHs [24,
¢. 404]. OH BBICOKO OlIeHUBAET Y eBpasHiIieB «OHTOAOTHYECKOe OllyIieHre POCCHH, KaK JKUBOTO CYILIEeCTBa,
KaK AUIa» U IOAYEPKUBAET, YTO COBPEMEHHOCTD «eBPa3sUHCTBYET, HO COBPEMEHHOCTD BCETAQ, I10 KpalHel
Mepe Ha IIIal, OTCTaeT OT CBOErO BPEMEHH, U B 9TOM BCs IpobAeMa eBpa3sUICTBa, He KaK XYAOXKHHIECKOH
SMOIIHH, @ KaK TIOAUTHYECKOTO MHPOCO3epIiaHus» [24, ¢. 401]. CTep)KHeBbIMU HAESIMU eBPAa3UIICTBA OH CUHU-
TaeT «aHTHHAPOAHHIECKUHN AePIKaBHBIN HAIHOHAAM3M» (HOCHTEAEM HAIIHOHAABHOM HAEH Y HUX SBASETCS
He HapOA, @ UHTEAAUTEHIINS) U «eBPasHHCKUN KOHCePBAaTUBHBIN OBITOBU3M» (IMIIMPUIECKH-AYXOBHOE HC-
IIOBeAAQHHe TTpaBocAaBus) [24, c. 401-402].

®.A. CrenyH OAHMM U3 IIePBbIX CPABHUBAET €BPa3sUHCTBO ¢ ¢pamusMoM: «[IpoTUB MOHapXUIeCcKOH pe-
CTaBpaIUH; 32 OOABIIEBHIIKYIO SMOIUIO, HO IPOTHB KOMMYHHUCTHYECKOTO COIIMAAU3Ma; U IIPEKAE BCETO
U CTPAacTHee BCETO IPOTUB AMOKPAaTHH — BCE 3TO, B3ATOE BMeCTe, AAeT AOCTAaTOUHOE OCHOBAHUE K OIIpe-
AEAEHHIO eBPa3UICTBA KaK PyccKoro gammusmar [24, c. 404]. B cBoeli mo3aHeii ctaTbe 1967 I. OH yixe 60aee
OCTOPO’KEH B CBOMX OLIEHKAX U XapaKTepU3yeT eBPasUiCTBO KaK «aHTUEBPOIIEHCKYI0 HACOAOTHIO» [25, c. 44].

W3BecTHBIN KOHCepBaTUBHBINA ¢praocod u npaBosea M. A. VabuH B cTaTtbe «LIACHHBIH OIIOA3EHB» TaK-
Ke KPUTHKOBAA OIIPEACACHHYIO CHMITATHIO eBPasHiileB K 0OABIIEBUCTCKOMN peBoAtonuu: «Hapsay ¢ 06mum
OCY>KACHHEM U AQKe II0AYAC OTBpallleHHeM OT 3TOI'0 BEAMYAHIIeT0 B MUPe 3A0ACSHUA OHU TOTAQ YKe IIbITa-
AUCh BAOKUTD B PEBOAIOIIMIO CBOH 0COOBIN «eBPasHICKHI» CMBICA» [26 ¢. 272].

Aaaee OH OCY’KAQeT U HPOHHU3UPYET HaA eBPAa3UMCKUM IPU3HAHNEM PEeBOAIOIIMU Kak pakTa: «Dak-
TOIOKAOHCTBO... Ho passe renuii Ilerpa Beankoro u ero oeAo Bo BceM €ro BEAUYHH U C HEKOTOPLIMU €r0o
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omnbxamu — He ¢pakt! M AUBHas pyccKas KYAbTYpa, pacliBeTarolas Ha mpoTshxkeHuH 200 aeT nocae Iletpa,
BO BCeM ee TAyOOKOM, PyCCKOM CBOe0Opasuu, HaCaKACHHasl 1 BCKOpMAeHHast [IpaBocAaBreM U 3aKpeTAeH-
Has MOHApXWYEeCKHUM IIpaBoco3HaHHeM, — He ¢akT! [logeMy e rocrnopa «eBpasuiIbl» He IPEeKAOHAIOT-
ca aToMy dakTy? ITouemy e OHU IPEATIOUHUTAIOT «IIOKAOHATHCA» Pa3pYIIUTEABHBIM THYCHOCTSM TPETHEro
MHTepHAIMOHAAA?.. YTO yKe UMU PYKOBOAUT, HEOTMEHHUMOCTD (paKTa HAH HACHHOE COUyBCTBHE?» [26, ¢. 277].
ITo ero MHeHU!0, TO OOIIee, YTO OOBEANHAET eBPA3ULeB U OOABIIEBUKOB — 3TO «pa3pylIeHHe U HCKOpe-
HeHHe PYCCKOH KYABTYPBI, COBEpIIEHHOE 32 BOCEMb AeT OOABbIIEBUKaMu» [26, ¢. 279].

V. A. VIAbuH patyeT 3a AyXOBHbIH, a He MaTepHAAbHbIH (9KOHOMUYECKUH KaK Y OOABIIEBUKOB HAH T€0-
rpadudecKuil/aTHOrpadpUIeCKU KaK y eBpasuiileB) Kputepuil: « OTBeprarh 3alrapAHOe HaAO COBCEM He I10-
CTOABKY U He IIOTOMY, YTO OHO «POMAHO-TepPMaHCKO€e», 2 AUIIb IOTOMY U IIOCTOABKY, IIOCKOABKY OHO pe-
AUTHO3HO-HECOCTOSITeABHOE, AOXKHOE, IOILIAOe, O0ABHOE MAM HaM HeHY)KHOoe... AOOpO U 3A0 He UMEIOT
«BOCTOKa» M «3aIlapa»: 3A0 B Ha BOCTOKE 3A0; Ao6po U Ha 3aMaAe Ao6po» [26, c. 281]. B 3TOM OH, B TOM 4HC-
A€, BUAUT U IICUXOAOTHYECKYIO IPUYMHY NPU3HAHUA PpaKTa G0ABLIEBUCTCKOTO EePEBOPOTA eBPa3UHIIAMHU:
«CaMas OCHOBHAA «HAEA» UX — UMeeT XapaKTep reorpadudeckuil U sTHorpadpudeckuil. OHU CIPaIINBAIOT,
He B YeM KadeCTBEHHas IPUPOAA AOOpa U 3Aa, a B KaKYI0 CTOPOHY CBeTa ITOBEPHYThCS; OHU HINYT He Bep-
HOT'O CTPOeHHUs AyXa (06 9TOM He IIPOPOHEHO HU CAOBA!), a BepHBIH MaTepPUK: OHU IIPU3HAIOT HOOeANTeAEM
He BEPHOTO ¥ CHABHOT'O AyXOM, @ CHABHOTO YHCAOM. VMM, KaK U OOABbIIEBUKaMHU, BAaAeeT MadocC CHABIL, 00be-
Ma, 9HCAQ, TadoC «IIAAHETAPHOT0» pa3Maxa. Kak u Bce HeCHAbHBIE AIOAU, OHU He BBIACPKUBAIOT AAUTEAD-
HOTO TOPIKECTBA 3A0A€S1 U B «[T0OEAMBIIIEM» 3A0A€€ OHU TOTOBBI HCKATh IIpUeMAeMble YepThl» [26, c. 281-
282]. Taroke B aTOM cTarbe M. A. VIABUH IPOBOAUT UHTEPECHYIO KBAANPHKALIMIO €BPa3HHCKOTO ABIDKEHHS.
OH BbIA€AsIET TPH KOHIIEHTPHUYECKHe TPYIIIbI AFOAeH Ha3bIBAIOLINX Ce0s eBpasuiiliaMu: 1) «BOXKaKH-arura-
TOpbI»: K HUM OH oTHOCHUT I1. CaBuikoro, H. Tpy6eukoro u IT. CyBUHHCKOT0; 2) «B3BUHYEHHbIE UMH H IIOA-
AaBIIHecs: UM (MOKeT ObITh, BpeMeHHO? ) HauHHarolue my6Auiuctsi»: Paoposckuit, B. H. Mabun u . Ca-
AOBCKHI; 3) «HeOIpeAeAeHHBIH KaAp MTaTPUOTHIECKOH 3apyOerKHOH MOAOAEIKH, — MOAOAAST AYyAUTOPH,
COUYYBCTBYIOLIAsA «BCEMY BBICOKOMY M IIPEKPACHOMY» U He PasTASIAEBIIAsA ellle XapaKTep MpPermOAHOCHMBIX
el naeii». TakuX y4eHbIX U TyOAUIHCTOB, Kak A. B. Kaprammesa, H. C. Apcenbesa, O. Ce3emana, I. B. BepHaa-
ckoro, IT. M. Buniuaau u M. B. IIlaxmaToBa, OH BOOOIIe OTKAa3bIBAETCS IPHUYUCASITD K €BPa3HHCKOMY ABIIKe-
HHIO, TAK KaK ITyOANKAIIMK IIOCAEAHUX «MMEIOT 00 beKTHBHBIH, OTBETCTBEHHBIH, pEAUTHO3HO-[IATPHOTHYE-
CKMH XapaKTep U MOTAH ObI IOABUTHCSA B AFDOOM PYCCKOM HAaIlHOHAABHOM JKypHaAe» [26, . 269].

B Apyroii, Toxke pe3Ko oAeMHUYecKoH crarbe «CaMOOBITHOCT MAM OPUTHHAAPHIYAHHE» OH Ha3bIBaeT
eBpasHiilieB HACHHBIMHU 3HAXapsIMHU U AEMAroraMi, TaK KaK OHH, I10 €r0 MHEHHUIO, XOTAT YIIPOILeHHOe 00b-
sicHeHHe caMobbITHOCTH Poccun: «Kakas rayDoKOMbICAEHHAsI, KaKasi IIPO30PAUBAst «T€OPHsi» .. 3a mocaeA-
HHe ABECTH AeT Poccus AKOOBI yTpaTHAA CBOIO CAMOOBITHYIO KYABTYPY IIOTOMY, 4TO OHA IIOAP@XKaAa 3aIaAy
U 3aMCTBOBAAa y HEro; 4ToObl BOCCTAHOBHUTD CBOIO CaMOOBITHOCTb, OHa AOAKHA ITOPBAaTh C FepMaHO-po-
MaHCKHUM 3amaAoOM, IOBEPHYThCA Ha BOCTOK 1 yBepOBaTh, UTO HACTOSIUMHU CO3AATEASIMH ee ObIAM YHMHTHC-
XaH ¥ TaTapsl...» [27, c. 305]. Ha3piBaeT eBpasnuiiCTBO «YHHIU3-XaMCTBOM...» [27, ¢. 307].

I[To ero MHeHHUIO, CACAOBAHHE €BPA3UHCKOMY YYEHHUIO BEACT He K BO3BPATY yTPadyeHHOH CaMOOBITHO-
CTH, a K CMEHe OAHOTO 3aMMCTBOBAHUS HA APYToe: «OTOT pelenT COBCEM He IPOTUBOIIOCTABASACT PYCCKYIO
CaMOOBITHOCTh — 3aMMCTBOBAHUIO; HET, OH IIPOTUBOIIOCTABASIET OAHO 3aUMCTBOBAHUE U IIOAPAYKAHUE, He-
0A0OpsieMOe — APYTOMY 3aMMCTBOBAHHIO U ITOAPKAHUIO, IOXBAABHOMY: AOAOH IIpeCMBIKAHUE IIepeA 3a-
mapAoM! Aa 3ApaBCTBYeT IpecMbIKaHue (ku3sk!) mepea Bocrokom! IlepectaHeM ObITh TOAYHEMIIAMH, ITOAY-
¢pannysamu! CTaHeM HCTUHHO PYCCKUMH TaTapaMH...» [27, c. 308].

Taxkum 06pas3om, paHHee eBPasHUHUCTBO, IPEKAE YeM OHO CTAAO YBa)KaeMbIM M ITPU3HAHHBIM HACHHBIM
TedeHHeM, ObIAO Pe3KO KPUTHUECKHU OLeHEHO IIPEACTABUTEASIMH Pa3AMYHBIX HA€OAOTHYECKHX TedeHHH. Ero
OOBHHAAM BO BTOPHYHOCTH, B HEIIOAHOIIEHHOM KOHCEPBaTH3Me, YTOIIMIeCKOM 9TaTHU3Me U AaKe dalusme.
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ONATIEKTUKA «JTW» U «®A»: CUHTES PUTYAJIA
N 3AKOHA B NMPABOBOW CUCTEME OPEBHEIO KUTAS
(0O Il B. OO H. 3))

H. A. lNaHbKuHa
Bospkekni rocynapCTBeHHbIV YHUBEDCUTET BOAHOro TpaHcriopTa (HmxHui Hosropos, Poccusi)

B cTatbe nccaepyercs nporecc GopMHUpPOBaHUA YHUKAaAbHOM NpaBoBOi Mopean ApesHero Kuras, oc-
HOBAHHOH Ha AMAAEKTHYECKOM B3aHUMOAEHCTBUU U TIOCAEAYIOIEM CUHTe3€ PUTYAAbHO-3THYECKON CUCTEMBI
«AnM» 1 A€THUCTCKOTO IIO3UTUBHOrO 3aKoHA «Pa». AHaAu3upyoTca PUAOCOPCKHE OCHOBAHUSA 3TUX KaTero-
pHUil B y4eHUAX KOHPYIIMAHCTBA, ACTU3Ma, AAOCH3Ma U MOM3MA, a TAKXKe UX HHCTUTYILIHOHAABHOE BOIIAOLIIe-
HUe B cdpepax yTOAOBHOT'0, CEMEHHOI0 M HACAGACTBEHHOT O IIpaBa. AoKasbiBaeTcs, 4To K I1I B. A0 H. 3. B ApeB-
HEKUTAWCKOM IIpaBe CGOPMHPOBAAACH YCTOHYMBAsA THOPUAHASA CHCTEMA, TAE «/AH» ONIPEACASAO STUYECKHE
IIEAU U COACPIKaHHe IIPaBOBBIX HOPM, a «Pa» obecrieunBar0 MeXaHU3MbI UX GOPMAABHOTO IIPUMEHEHUS
Y IPUHYAUTEABHOTO HCIIOAHEHHUA. DTOT CHHTE3 3aA0KHA OCHOBY AAS TOCACAYIOIIETO PAa3BUTHA KUTAHCKON
IIpaBOBOH TPaAULIMH Ha ThICsTYeAeTHs BIepea. MiccaepoBaHMe aKTyaAbHO B KOHTEKCTe IPEOAOAEHHS eBPO-
LEHTPHUCTCKOH ITapaAuIMbl B CPABHUTEABHOM IIPaBOBEACHUHU U YTAYOACHHOTO IIOHMMaHHMA IIPABOBBIX OC-
HOB KMTaHCKOM IIMBUAM3AIIHH.

Karouessie caoBa: Apesauil Kuraii, npaso, Au, ®a, KoHPYIIUAHCTBO, A€TU3M, CUHTE3, PUTYaA, 3aKOH,
CpaBHUTEeAbHOE IIPaBOBeAEHHE, AUAACKTHKA, TOCYAAPCTBEHHOE YIIPABACHHE.

THE DIALECTIC OF LI AND FA: SYNTHESIS OF RITUAL
AND LAW IN THE LEGAL SYSTEM OF ANCIENT CHINA
(BEFORE THE 3RD CENTURY BCE)

N. A. Pankina
Volga State University of Water Transport (Nizhny Novgorod, Russia)

This article examines the formation of a unique legal model in ancient China based on the dialectical
interaction and subsequent synthesis of the ritual-ethical system of Li and the legalistic positive law of Fa.
The philosophical foundations of these categories in the teachings of Confucianism, Legalism, Daoism,
and Mohism are analyzed, as well as their institutional embodiment in the spheres of criminal, family,
and inheritance law. It is demonstrated that by the 3rd century BCE, a stable hybrid system had emerged
in ancient Chinese law, where Li defined the ethical goals and content of legal norms, while Fa provided
the mechanisms for their formal application and enforcement. This synthesis laid the foundation for the
subsequent development of the Chinese legal tradition for millennia to come. This study is relevant in the
context of overcoming the Eurocentric paradigm in comparative law and deepening understanding of the
legal foundations of Chinese civilization.

Keywords: Ancient China, law, Li, Fa, Confucianism, Legalism, synthesis, ritual, law, comparative law,
dialectic, public administration.

Doi: https://doi.org/10.14258/ralj(2026)1.5
OBpeMeHHasl CPaBHUTEABHO-IIPABOBAs HAYKa IIEPEKUBAET METOAOAOTHYECKHH KPU3HC, CBSI3AHHBIH

C IIP€OAOAEHHEM YCTOHBmeﬁCH eBpO].[eHTpHCTCKOfI ImIapapAurMbl. TpaAI/ILlI/IOHHOC IIpaBOBEAECHHUE 3a-
qacCTYyI0 OTpaHHYIHUBACTCA U3Yy4Y€HUEM 3aHaAHOCBpOHeﬁCKHX IIpaBOBbIX MOAeAteI, 0CTaBAAA 6e3 BHU-
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MaHUs OPUTMHAAbHbBIE IIPAaBOBbIe CUCTEMBbI BOCTOKA, UTO CO3AA€T UCKAKEHHYIO KAPTHHY MHPOBOTO IIpa-
BOBOTO pasBUTHA [1, c. 45]. B ycA0BHsAX ra06aAM3aIiiy BO3pacTaeT HHTEPEC K AAbTePHATHBHBIM IIPABOBBIM
TPAAULIUAM, TPeOYIOUIUM AUAAOTA PAaBHBIX IIPABOBBIX KYABTYD, @ He MEXaHUYECKOTO PAaCIpOCTPAHEHHS 3a-
ITAAHBIX CTaHAAPTOB. OCOOBIH HHTEpEC B 9TOM KOHTEKCTe NPEACTABAACT KHTAHCKasA MpaBOBas TPAAUIUSA,
ABASIIOIASACSA OAHOH U3 APEBHEHIINX B MUPe U ACMOHCTPHUPYIOLAs YHUKAAbHBIE IIyTH IIPABOBOTO PA3BUTHS.

HecmoTps Ha IpU3HAHHYIO YHUKAABHOCTb KUTAHCKOH IIPAaBOBOM TPAAUIIUH, B OT€YeCTBEHHON HayKe
COXpaHseTCs 3HAYUTEABHBIH IIPOOeA B KOMIIAGKCHOM HU3YYeHHH APEBHEKHTalCKOTO IpaBa KaK IIeAOCTHOH
CHCTEeMBI, OCHOBAaHHOH Ha CHHTe3e HOPMAaTHBHBIX PeryaaTopos [3, c. 118]. PaboTbl poCCHHCKUX yYeHBIX
(A.C. ITepeaomoB, M. IO. VAbSIHOB) IpeHMYIECTBEHHO COCPEAOTOUYEHBI AUOO Ha GHAOCOPCKHUX acHeKTax
IPaBOBBIX YY€HHUH, AOO Ha OTAE€ABHBIX HCTOPUYECKUX MTEPHOAAX [4, 5]. KOMIIAEKCHBIX HCCAEAOBAHMM, pac-
CMaTpHBAIOIUX MIpaBo ApeBHero Kutas kak pa3sBUBaIONIYIOCA CUCTEMY C IPUCYIIMM €l MeXaHH3MOM B3aH-
MOAEHCTBHUSA Pa3ANYHBIX HOPMAaTUBHBIX PETYAITOPOB, AO CHX ITOP HEAOCTATOYHO.

LleAb AQHHOM CTaTBH — BOCIIOAHHUTB 3TOT IIPO6eA, TPOaHAAU3UPOBAB AHAAEKTHUECKOE B3aUMOACHCTBHE
puryasa («Au») 1 3akoHa («Pa») KaKk KAIOUEBBIX KaTeTOPUI KUTaMCKON IpaBoBOH MbICAU AO III B. A0 H.3.
VIMeHHO B CHHTe3e 9THX IIOHATHH CAeAyeT HUCKAaThb UCTOKU YHUKAABHOCTH, YCTOMYUBOCTH U AAANTAL[HOH-
HOM CITIOCOOHOCTH KUTAHCKOH IIPaBOBOM TpaAULuu [6, c. 204].

3apAaun HCCAEAOBAHUS:

1. PackpbITh GUAOCOPCKO-ITHUECKYIO CYIHOCTh «AU» U €r0 PYHKIMH B CUCTEMe COL[UAABHOTO pery-
AVIPOBaHUSL.

2. IIpoaHaAM3HPOBATh AETUCTCKYIO AOKTPHHY «®Da» KaK TEXHOAOIHIO TOCYAAPCTBEHHOTO YIPABAECHHUSL.

3. PaccMoTpeTh BAUSIHHE aABTEPHATHBHBIX PUAOCOPCKUX YUeHHUH (Aa0CH3Ma, MOM3Ma) Ha IIPABOBYIO
MBICAB.

4. ITpocA€AUTb HCTOPHYECKYIO 9BOAIOLINIO B3aUMOAEHCTBHA «An» U «Pa» OT KOHPAMKTA K CHHTE3Y.

5. BBIABUTH KOHKpETHBIE IPOSBACHUA CHHTe3a «An» U «Da» B yTOAOBHOM, CEMEHHOM U HaCAEACTBEH-
HOM IIpaBe.

Hayunast HOBU3Ha pabOTBHI 3aKAIOYAETCS B KOMIIAGKCHOM ITOAXOAE K @aHAAU3Y APEBHEKHTAHCKOM IIpaBo-
BOH CHCTEMBbI KAK AMHAMUIECKOH MOAEAH, TAE STUKO-PUTYAaAbHbIE U ACTUCTCKHE SAeMEHTBI He IIPOCTO CO-
CYILIeCTBOBAAH, a BCTYIIAAU B AMAAEKTHUECKOe B3aHMOAEHCTBHE, PE3YABTaTOM KOTOPOTO CTAAO CO3AAHHE
YCTOHYHBOH Ir’MOPUAHON KOHCTPYKIIUH.

®rA0COPCKO-ITHIECKHIT HMIIEPATHB «AM»: PHTYaA KaK OCHOBA COIHAABHOTO NMOpsAAKa. [ToraTne
«An» (fL) sBAsIETCA IEHTPaABHOM KaTeropueii He TOABKO KOH(YIMAHCKOI STUKH, HO U BCEH COIMAABHO-TIO-
AUTHYeCKOH MbIcAu ApeBHero Kutas. M3HauaApHO, B AOKOHQYIIMAHCKUH ITepHoA, «AU» OTHOCHAOCH K pe-
AWTHO3HBIM KepTBOIPHHOIIEHHUAM U I[epeMOHHAM, BHITTOAHAEMBIM AAS TOAAEPKAHUA COIIMAABHOTO U KOC-
MHYECKOTO MOpsIAKa [7, p. 345]. C OMOIIbIO TPaBHABHOTO BBIIOAHEHHS PUTYAAOB B IIOAODAOIIEe MOMEHTBI
BpeMEHHU YeAOBEK A€AAA HEBUAUMBIM MUPOBOH IOPSIAOK BUAUMBIM, TAPMOHU3HUPYS COLIMAABHBIHN, 3eMHOMN
1 HeGeCHBbIN MUPBI [8, ¢. 56]. DTa H3HAYaABHAS CBA3b C KOCMOAOTHEH IpHAaBaAa «AH» XapaKTep BbICIIEH,
CaKpaAbHOH HOPMBI.

KoHy1uaHIIbI Iepe0CMBICAUAU 3TO IIOHATHE, HATOAHHUB €0 TAyOOKUM STHIeCKUM copepkaHreM. OHU
paccMarpuBaAu «An» Kak pOpMaAbHBIE COLIMAABHDIE POAU U HHCTUTYTBI, KOTOPbIE APEBHHE MYAPeLbI-TIpa-
BUTEAU BBIBEAH U3 KOCMHUYECKUX MOAEAEH AASl YITOPSIAOUHMBAHUS JKU3HHU 001nHbI [9, p. 112]. Takum obpa-
30M, «/AH» 9BOAIOIIHOHHPOBAAO OT PEAUTHO3HOTO PUTYaAa K BCEOOBEMAOIEMY KOAY ITHBHAU30BAaHHOCTH,
OIIpeAeAdIOIIeMY HaAAeXkalllee IIOBEACHHEe YeAOBeKa BO BCeX cdepax )KU3HH — OT CeMeHHbIX OTHOIIEHHH
Ao yrpaBaeHus umnepuei. Kak ormevaer A. V. Ko63eB, «Au» IpeACTaBASAO COOOH «CAOKHBIN CUHTE3 HOP-
MAaTHBHBIX PETYAATOPOB, TA€ IPABOBbIe HOPMbI ObIAM HEOTACAUMBI OT TUIECKHUX U PUTYAABHBIX ITPEAIHCa-
Hui» [3, c. 120].

K nepuopy Wxansro («Cpaxaromuxcs napcts», V-III BB. A0 H.9.) «Au» cpOPMHPOBAAOCH KaK KOM-
MIAEKCHAsl CUCTeMa COIIMAABHOTO PET'YAUPOBAHUSA, BBIIOAHABIIAS PSA KAIOUEBBIX QYHKIINM:

» DTHKO-HOPMATHBHAA QYHKIHUA: «AM» HPEACTABASIAO COOOH CHCTEMY «0ObeKTHBHBIX» MPEATTUCAHUN
IIOBEAEHHS, KOTOPbIE CBSI3bIBAAU AIOAEH B CETSIX B3aUMOAEHCTBYIOIUX POAEH BHYTPH CeMbH, 00111eCTBa U I10-
TYCTOpOHHero Mupa. OHO «04eAOBEYHBAAO» UAH «IIMBHAN30BAAO» UHAMBHAQ, OTAUYAS €TO OT )KUBOTHBIX,
U [I03BOASIAO €My HCIIOAHATD CBOM HaAAeXKalie pOAH (poAuTeAs, pebeHKa, IPaBUTeAs, IOAAAHHOTO), TIOA-



AEPIKHBAs TeM CaMbIM IITh GYHAAMEHTAABHBIX OTHOIIEHHUH (y AYHb), A€KAIUX B OCHOBE COLIMAABHOM rap-
MOHHH: OTIIa U ChIHA, IIPABUTEAS 1 IOAAAHHOTO, MY’Ka U YKEHbI, CTAPIIETO U MAAALIIETO OpaTheB, APY3ei.

= [Toautuko-ynpaBaendeckas pyHkuusa: Kondynnii mpeactaBasia cebe mpaBUAbHOE yIIpaBA€HHE KaK Py-
KOBOACTBYIOIlleecsl MpUHIUNAMHU «An». ITpaBUTeAbCTBO, OCHOBaHHOE Ha «AH», IPOTHUBOIOCTABASAOCDH
YIPaBA€HHIO IIOCPEACTBOM YTOAOBHBIX HaKa3aHUH. « AM» PacCMaTPUBAAOCH KaK aDCTPAKTHAS CHAQ, ACAAIO-
Ijasi BO3MOXKHBIM CaMo CYIeCTBOBaHMe rocypapcrsa. B «Aynp Oe» mpsimo yTBepxaaercs: «Ecau Hanpas-
ASMb HAPOO nocpedcmeom 006podemeu U ynopsoo4usams ¢ NOMOWbI0 pUmyaid, mo Hapoo bydem 3Hamo
cmul0 u 6ydem uckperHe ycmpemaamecs [k npasusvnomy|» [10, 2:3].

» ConnaabHO-cTabuAnsupyomas QyHKIUA: «An» IIeMEHTHPOBAAO 00IIeCTBO, AaBasi OLOPY HUHAMBUAYY-
MY, 4be COIIMAAbHOE MeCTO U ITOBeACHHe OBIAM YeTKO peraaMeHTHpoBaHbl. Hopmbl «An», 06Aapast TpoMaa-
HBIM aBTOPHUTETOM, ObIAM CAHKIIHOHHUPOBAHbI COIIMAABHO BBIPAOOTAHHBIM OIIBITOM, IPHU3HAHBI OOABIIHH-
CTBOM 00I1IecTBa U 00eCIIeYHBaAU IPEACKa3yeMOCTb COI[MAABHBIX B3aUMOACHCTBUH [11, c. 89].

ITpaBoBas pAokTpuHa KoHdynus, nzsoxennas B «AyHb FOe», mpeactaBaseT co60i LIEAOCTHYIO CHUCTe-
MY, B KOTOPOH [IPaBO PacTBOPSAETCS B 3THUKE. [IepBUYHBIMU ABASIOTCS KaTeTOPUU MOpaAHu («A3») U pUTya-
Aa («Am»), a mpaBoBble HOpMbI («Da») U HakasaHus («CHH») HOCAT MOAYMHEHHBIH, BCIOMOTaTeAbHBIH Xa-
paKTep Kaaccuueckoe BbIcKaspiBaHHe KOHQYIIMA HAAIOCTPHPYET 9TO:

CBIENED :«TH: JEZUIEL, FFZUUH, RAGmeht; Ee U, FF2bAl, AHEHA.

[lepeBop: «YuuTeAb cKazaa: ,ECAM HANPaBAATH HAPOA MOCPEACTBOM 3aKOHHBIX pacropsbkenuit [E,
WKSH] U YIOPSAAOYHMBATD €ro C TOMOIbIo Hakasauuii [/, cun], To Hapoa 6yaer crpemuThes usberars [Ha-
Ka3aHWii], HO He GYAET MCIIBITBIBATD CThIAA. ECAM ke HANPaBAATD ero NMocpeacTBoM Aobpoperean [f, 3]
¥l YIIOPSAOYMBATD C OMOIIBIO puTyaaa [fL, Au], TO HapoA GYAET 3HATD CTHIA M GYAET HCKPEHHE YCTPEMASATD-
cs1 [k mpaBuAbHOMY] » [10, 2:3].

KpaeyroAbHbIM KaMHeM COI[HAABHOTO KOHTPOAS CTaAd CBIHOBHSS IOYTHTEABHOCTH («Cs10»), paccma-
TPUBABLIASACS KaK IEPBUYHAS COLIMAABHASA U, II0 CYTH, IPABOBasi HOPMa, IIPEALIECTBYIOLIAst AOSABHOCTH TO-
cypapcTBy. B «Aynp I0e» yyenuk O-113p1 mpoBo3raaniaer:

CRif-m) - A TH: LHOAWES, miE R, R, AL, i ELE, R
e HTHEA, ARmiEt. FH0E, HAMCZARE!

ITepeBoa: «[Yuenuk] FO-LI3b1 cka3aa: ,....TOT, KTO B CBOEM IIOBEAEHHH CAEAYET CBIHOBHEH MOYTHUTEAD-
HocTH [ZF, cs0] 1 OpaTckoi AI06BH [28, TH], HO AOOUT IIPOTHUBOCTOSIT BBILIECTOSIUM, — TaKUX MAAO.
A TOT, KTO He AIOOUT IIPOTUBOCTOATH BBIIIECTOAIINM, HO AOOUT IOAHUMATb CMYTY, — TaKHUX He ObIBaerT.
Baaropoasstii myx [ T, usioHb3b1] mectyeT ocHOBY. Koraa 0cHOBa yTBepAeHa, Bo3HUKaeT I1yTs [1H,
A2a0]. ChIHOBHSIS TIOYTHUTEABHOCTD M OpaTCKas AF0OOBb — BOT OHM U IBASIFOTCSI OCHOBOM 4€AOBEKOAIOOMS
[1=, »xamb]!"» [10, 1:2]

TakuM 06pa3oM, ceMbs CTAHOBHAACh MHKPOMOAEABIO TOCYAQPCTBA, @ CeMeiHasA HepapXus — OCHOBOMH
MOAUTHYECKOTO MOPAAKA.

CoumaAbHBIN U IPaBOBOM MOPAAOK, 1o Kondynuro, smxaeTca Ha AOKTpuHe «McnpaBAeHUsA HMeH»
(«WDxaH MUH»), TpeOyIollell TOYHOTO NCIIOAHEHHS 00s3aHHOCTeH, IIPEAITHCAaHHBIX COLIUAABHOM POABIO.

CBIE-TEED :«THE: AR, WEANG SN, WHEAR AR, WALRAN; ALRA
P, MFITGAE S A, MRTHEF L. ..

ITepeBoa: «YUUTeAb CKa3aA: ,....ECAM MIMeHa HeIIPaBUABHBI, TO CAOBA He HMEIOT OCHOBaHUH. Ecan caoBa
He UMEIOT OCHOBAHUH, TO A€Ad He MOTYT OCYILIeCTBAAThCA. ECAM AeAa He OCYIeCTBASIOTCA, TO PUTYaA U MY-
3bIKa He MPOLBeTaloT. ECAM pUTyaA M My3bIKa He IIPOLBETAIOT, To HakasauusA [/ 11, cun ¢a] He mpumens-
IOTCSL HaAAEKAITUM 06pa3oM. Ecan HakasaHUA NPUMEHSIOTCS HeHAAAEKAIIUM 00pa3oM, TO HapoA He 3Ha-
€T, KaKk AeficTBoBaTh » [10, 13:3].

OTa KOHIIEMIUA ACTUTUMUPOBAAA COIIMAABHYIO HEPapXUIO  TpeboBaAa OT KaYKAOTO COOTBETCTBHS CBO-
eMy «MMEeHH» — OBbITb TOCYAQPeM, TIOAAAHHBIM, OTIIOM HAU CBIHOM B IIOAHOM CMBICAE 3THX CAOB.

Aerucrckmii mo3uTHBU3M «®Pa»: 3aKOH KaK TeXHOAOTHA BAACTH. B neprop Cpakaroliuxcs apcTB
(Wxanbro, V-III BB. AO H.3.) B IPOTUBOBEC KOHPYIIHAHCKOMY HACAAU3MY CPOopMupoBarack puaocodus Ae-
rusma (¢par3s), BHIABUHYBINAS B KauecTBe IleHTPpaAbHO# kateropuu «®Pa» (V2:) — nucanpiif 3akoH. AerucTol
(IlTar Au, Xanp ®aii-113b1) cO3HATEABHO IIPOTUBOIIOCTABHAU CBOI0 AOKTPHUHY KOHQYIIMAHCKOMY PHUTYAAY.
Ecan «An» 0CHOBBIBAAOCH HAa MOPAaABHOM aBTOpPHUTETE U TpaAuLny, TO «Pa» — Ha 3P PeKTUBHOCTH U NIPHU-
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HY>KACHHUU. AeTUCTBI IIOABEPTAU PE3KOH KPUTHKe KOHQYIIMAHCKHE HAEH, CIUTAs UX HEIIPAKTUYHBIMH U He-
CIIOCOOHBIMU 00€CIIeUUTh IIOPSAOK B YCAOBHSAX OXKECTOUEHHON 60PbOBI MEKAY LAPCTBAMH.
duaocopcko-Teopernueckre ocHoOBaHUA «Pa» BKAIOYAAU:

» Pa3pbIB ¢ TpaAUIIMeH: ACTUCTBI OTPUIIAAN BOCITUTAHHE U MOPAAb KaK HedpPpeKTHBHbIE HHCTPYMEHTBI
yupaBaeHUs. OHU CUUTAAH, YTO AIEAASIIHA K IPOLIAOMY U TPAAHIIUAM AHIIb 0CAAOAsIET TOCYAQPCTBO B Ha-
crosueM. Xaub ®sii-113bI A3BUTEABHO BhICMeHBaA KOHQYIIMAHIIEB, KOTOPBIE, «BOCXBAASSI APEBHUX IIPaBU-
TeAeH, AHIIb IOAPBIBAIOT ABTOPUTET HBIHELIHEr0 rocyaapsi» [12, ra. 50].

» YTUAUTAPHBIH IIOAXOA K BAACTH: BAACTh IOHUMAAACh He KaK MOPAABHBIH AOAT, @ KaK TEXHOAOTHS KOH-
Tpoas. XaHb P3ii-13bI MOAYEpKHUBaA, UYTO IPABUTEAb AOAYKEH OIIHPATHCS HA «ABe PYKOATH» — HArpPaAbl
U HakaszaHus. «[Ipasumenn, obAadarowuii uckyccmeom [ ynpasieHus], ycmanasausaem 3aKoHbl, a He cAedy-
em myopocmu [omdeavHbix At0Oell]; OH 3anumaemcs [eocydapcmeennbimu] memooamu, a He [4yncumu] 6aa-
eumu HamepeHusmu» [12, ta. 48].

» O6beKTUBALINA YIIPABACHHUS: ACTHCTBI CTPEMUAUCH CO3AATh CHCTEMY, HE3aBUCHMYIO OT AMYHBIX Ka-
94eCTB PaBUTEAS H YUHOBHUKOB. 3aK0H («Pa») AOAKEH OBIA CTATh CAMOBOCIPOU3BOASIIUMCS MEXaHU3MOM,
obecreqnBarONIM CTAOMABHOCTD FOCYAQPCTBA.

(AP « GEE, B, »

IlepeBoa: «3akoH [i£, pa] — 10 Bech! u 6e3men rocyaapctsa.» [13, ra. «Cro Lltoanb»].

HaeasoM Obira cucTeMa, KoTopast paborasa 6bI cama 10 cebe, TOAOOHO XOPOIIO OTAAKEHHOMY MeXa-
HU3MY.

» [leccMMUCTHYECKUH B3TASIA Ha YEAOBEUECKYIO IPUPOAY: B OTAUYME OT KOHQYIIHAHIIEB, BEPUBIINX
B HCIIPAaBUMOCTD Y€AOBEKa, ACTHCTBI HCXOAUAHU M3 TOTO, YTO YEAOBEK 110 IIPUPOAE STOUCTHUYEH U [TOPOYEH,
U YIIPaBAATb UM MOYKHO TOABKO C IIOMOILIBIO BBITOABI U CTpaxa. XaHb Psii-113bI mHucaa:

(FAETEND) « «KRUZEZIE S TZRMMAAE, WHRTLATEHER. »

ITepeBoa: «Ecau pake B TakoM OAM30CTH, KaK JKeHA, U B TAKOH POACTBEHHOCTH, KaK ChIH, HEAb3s OBITh
YBEPEHHbIM, TO Ha KOT'O K€ elle MOYKHO MIOAOXKHUTHCA» [12, TA. 14].

HHcTuTynHnOHaAbHOE BOIAOILeHHEe «Pa» HALIAO OTpa)keHUEe B PapUKaAbHBIX pedpopmax Illan Axa
B napcrBe Luub (IV B. A0 H.3.):

» YHuUKALUA U KOAUPUKALIUA: CO3AAHNE EAUHBIX TUCAaHbIX 3aKOHOB («Pa LI3uH»), 00s13aTeABHBIX
AASL BCEX TIOAAQHHBIX, 1 OTMEHA HaCAGACTBEHHBIX IIPUBUAETUH apUCTOKPATHU. JTO OBIAO HAIIPAaBACHO
Ha TIOAPBIB BAACTH POAOBO# 3HATH U CO3AAQHHE IIEHTPAAN30BAaHHOH OIOPOKPATHIECKOM MAIIMHBL.

» CucTeMa HarpaA M HaKasaHWUH: HaKasaHUA OBIAM KpaliHe CYpOBbI U IPUMEHSAUCH 38 MaAeHIIIMe po-
CTYIIKH, CO3AaBasi aTMOCHePy TOTAABHOTO CTpaxa KaK eANHCTBEHHOM TapaHTHH COOAIOAEHHSI 3aKOHOB.

(RN « JULHEL, HWHBZEDERKREN, AANES. JUEZE, AL L6,
FEAH . »

ITepeBoa: «HakasaHUsA He AOAYKHBI UMETh CTeneHel [mpuBuaeruii]. OT BBICIINX CAHOBHUKOB U TeHepa-
AOB AO YHHOBHHKOB U IPOCTOAIOAUHOB — €CAU KTO-TO He IOBUHYETCs IIPUKA3y IIPAaBUTEAS, HapyIIaeT rocy-
AQPCTBEHHBIE 3aIIPeThI HAU IIOAPBIBAET YCTAHOBACHHBIH IOPSIAOK, BAHOBHBIN AOAYKEH OBITh Ka3HeH 0e3 110-
MMAOBaHHSA» [13, ra. «II3una Haii»|.

OAHOBPEMEHHO MOOIPSIAUCH AOHOCBI, BIIAOTb AO 00SI3aHHOCTH YACHOB CEMbU AOHOCHTb APYT Ha ApyTa.

» [TpuMar rocyAapCcTBEHHOTO MHTepeca: YaCTHbIe HHTEPEChl, MOPAAbHbIE HOPMBI U POACTBEHHbIE UyB-
CTBa OOBABASAUCH BTOPOCTEIIEHHBIMH 110 OTHOIIEHHUIO K HHTepecaM rocyAapCTBa. AeTUCThI OTKPBITO IPO-
BO3TAAIIAAH, YTO LIEAb YKPEIIACHHUS TOCYAAPCTBA OIPAaBABIBAET CPEACTBA. Bcs 9KOHOMHUYECKas U COLIMAAB-
Hasl IOAUTHKA ObIAQ TOAYMHEHA ABYM LIEASIM: YKPEIIACHHUIO QpMUU U pasBUTHIO 3eMAeAeArst («HyH DxaHb»).

(PR BRI « «EHZPrPIE, RigtH. »

ITepeBoa: «To, 6aaropapst 4eMy rocyAapCcTBO MPOIIBETAET, — ITO 3eMAEAEAHE U BOiHa» [13, ra. «HyH
PKaHb»|.

Xanp Paii-113b1, CHHTE3UPOBABIIUM HAEHU ACTU3MA, AOTIOAHHA KOHLenuuio «da» yuenuem o «Ily»
(/R) — uckyccTBe CKpBITOro KOHTPOAS HaA YMHOBHUKaMU — | «I[Iu» (#) — aBropuTeTe M BAACTH paBuU-
teas. Takum o6pasom, aerusm, npeacraBaeHHbld [lan Anom u Xaup Paem, — 9T0 IparMaTHYHAA U XKECTKas
¢raocodus ynpaBaeHHs, HAlpaBACHHAS HA YKPEIIACHHE TOCYAAPCTBA M BAACTH IIPABUTEAA ITyTE€M OTPHIIA-
HUSI MOPAABHBIX IIPUHITUIIOB U BHEAPEHHsI CUCTEMbI KECTKUX 3aKOHOB, HarpaA M HaKa3aHUH. DTa AOKTpHU-
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Ha OKa3aAach Ype3BbIYAHHO 9P PEeKTUBHON B KPATKOCPOUHOH BOEHHO-MOOHMAN3AIIMOHHON ME€PCIIEKTUBE,
4TO M MO3BOAMAO IAPCTBY LIMHD B KOHEYHOM HTOTe 0ObeAMHUTH KuTaii.

AabrepHaTUBHBIE PHAOCOPCKO-NIPABOBbIE KOHIIEMIIMHI: AAOCH3M H MOHU3M

[TpaBoBas MbicAb ApeBHero Kuras He orpaHMYMBaAach IPOTHUBOCTOSHUEM KOH(YIIUAHCTBA U ACTH3-
Ma. CyIeCTBEeHHBIH BKAQA BHECAH AQOCH3M M MOHU3M, BBICTYIIMBIINE C KDUTUKOHM 00EHUX CHCTEM H IIPEAAO-
KUBIIIHE AABT€PHATHBHbIE MOACAH MUPOYCTPOHCTBA.

Aaocusm (Aao-LI3b1) mpeararas paAuKaAbHYI0 GOpPMY eCTeCTBEHHOTO ITPaBa, TAe EANHCTBEHHBIM ITOA-
AVHHbBIM 3aKOHOM SIBASIETCSI CAM KOCMMYeCKHH MOpAAoK — Aao (1H). MckyccTBeHHbIe 3aKOHBI, PUTYaAbI
U MOPaAbHbIE IPEAITHCAHHA PACCMATPUBAAUCH KaK IIPOSABACHHE «MAAOTO Pa3yMa», HapyllIaoliee eCTeCTBEH-
HYIO I‘apMOHI/IIO B «Aao Aa Li3uHe» npoBo3sraamaeTcs:

(EEL R\  KEK, A BWEW, A0 8AM, A EXEIL, A8E

[TepeBoa: «Korpa Beaukoe Aao [KIH, aa Aao] 6b1A0 YIIpa3AHEHO, ITOSBHAKCH ,deAOBEKOAIOOHE” 1=,
K9HB] U ,,A0AT/ cripaBepanBoCTh [ X, u]. Koraa nosBuaock ,myapcteoBanue” [ 5, wxu xysit], BosHUKAO
U BeAuKoe AutieMepre. Korpa 1mectb pOACTBEHHUKOB [ /535, AIOI[MHD] B PasA0pe, MOABASIOTCSA ,,CbIHOBHSAS
TIOYTUTEABHOCTE [, csio] u ,Muaocepare” [Z4, 1pl]. Koraa rocyaapcTBo morpyskaercs B cMyTy U 6ecrio-
PAAOK, ABASIFOTCS ,,BEPHBIE CAYTH [JLE, WKYHY9HB|» [14, ra. 18].

Takum 06pas3om, cama HeOOXOAUMOCTD B IO3UTHBHOM 3aKOHE U PUTYyaAe TPAKTOBAAACh KAK CUMIITOM
YIaAKa U OTAAA€HHA OT Aao.

Vaean ynipaBaenus — «Y-Baii» (JG N, He-aesHue), 03HavatolIee He TACCHBHOCTD, @ ACHCTBHE, AUTIIEH-
HO€ HaCHABCTBEHHOT'O BMEIIIATeAbCTBA B €CTECTBEHHBIN XOA Belllel.

(EfEZ. kﬂi—l‘%%» c THEAND: VMR AN, aFsFmikRALE, EFEMRAE, &
P RIMIIIMER

IlepeBoa: «HoceMy CoBepIeHHO MYAPbIH TOBOPHUT: ,,5 OCylIecTBAAIO He-pesHue [JG N, yBaii], u Ha-
PoA caM npeobpasyercs. S AI06A0 TIOKOH, M HAPOA CaM BbIIIpaBAsieTcs. S He MIpeAIpUHUMAIO [M3AMIITHUX ]
A€A, 1 HapoA caM oboraraeTcst. 51 cBOOOAEH OT CTpacTei, U HapOA caM CTAaHOBUTCS IPOCThIM » [14, rA. 57].

ITpaBHTEAB-AQOC AOAYKEH OBIA CACAOBATH €CTECTBEHHOMY IIOTOKY COOBITHI, @ He HaBSI3bIBATH CBOIO BOAIO.

AQoCH3M pe3sKo KPUTHKOBAA )KeCTOKHe HaKa3aHHs, PAaCCMaTPUBas UX KaK IPU3HAK HEYMEHHUs IIPaBU-
TeAs ¥ €70 OTOPBAaHHOCTH OT A2o.

(Bt tNE) « [RARME, RAUEIRZ? HEERE R, moAwd, BERmRe,
R WA A RE R KAFRER, REAKEN, ACKEHE, FEA TR,

ITepeBoa: «Koraa Hapoa He GOUTCS CMepPTH, Yero paAd ycTpaiiath ero cMeptbio? Ecan 6b1 Hapop 1mo-
CTOSIHHO 0OSIACSI CMEPTH, a KTO-TO IOCTYIIAA AYPHO, MOTAU OBl MBI CXBaTUTh U YOUTB €ro, U KTO OBI ITOCMeA
[Tak mocTynarn]? Bceraa cymectsyer Ynpasastomuii y6uiictsom [F] 75, bl ma wka] [=Aao, [Tpupoaal.
3aMeHATDb YIPaBASIOLIEr0 YOUHCTBOM — BCe PaBHO YTO 3aMEHATh BEAUKOTO AOTHHKA. A TOT, KTO 3aMeHs-
eT BEAUKOTO ITAOTHHKA, PEAKO He TOpaHUT cebe pyky» [14, ra. 74].

XoTs mpsiMoe BAHSIHHME AQOCH3Ma Ha MPaBO OBIAO MeHee 3HaYUTEABHBIM, €r0 KPUTHKA 3TAaTH3Ma U PHU-
TyaAM3Ma BBICTYIIaAQ B KaueCTBe GHAOCOPCKOH «COBECTH» CUCTEMBI.

Mowusm (Mo-113b1), B CBOIO OYepeAb, IPEACTABASIA COOOI coueTaHHe ITHYECKOTO YHUBEPCAAU3MA U IO-
CYAQPCTBEHHOTO yTHAUTapu3Ma. KpuTukys KoHQYIIHaHCKUN apTUKYAAPU3M, MO-113bI BBIABUHYA IIPUH-
nun «Bceobueit Aro6Bu» (1I3s1Hb All), KOTOPBIH AOAXKEH OBIA 3aMEHHUTDH MAPTUKYASIPHYIO, PA3AEASIOIIYIO
AI-060Bb K CBOMM POAHBIM.

AR o [RTZANE PFH %, SARES, ARAEIEE, BWAMEIL, AR, EARE.
}—L%Tﬁ%%;u\ [ReJ ek, DA d.

ITepeBoa: «Ecau Bce aAtopAH B HoAHeGeCHof/i OYAYT AFOOUTB APYT APYTQ, CHABHBIN He OYAET yTHeTaTh CAa-
60ro, MHOTOYHCACHHBIH He OYAeT TpabuTh MaAOUYHUCACHHOTO, OOTAThIH He OYACT YHIKATh OEAHOTO, 3HAT-
HBIH He OYAeT KHYUTBCS IIepeA HU3KUM, XUTPBIH He OyaeT 0OMaHbIBaTh rAymoro. Bce 6eAcTBus, y3ypranuy,
HEHaBUCTb U 00UABI B I[ToAHEOECHOI MOXKHO MTPEAOTBPATUTD, KOO [OHHU] POMKAAIOTCS U3 [B3aUMHOII]| AFOO-
BU» [15, TA. «1I3s1Hb A¥l WKYH»).

B npotuBoBec poaocckoMy KBUeTH3MY, Mo-113bI peAAOIKUA AOKTPUHY « OTOMKAECTBACHHS C BBICIIHIM »
(IlTan TyH), TpeOOBaBIIYIO CO3AAHUS )KECTKOHN BEPTUKAAU BAACTH, TA€ K&XKABIH YPOBeHb 001ecTBa 6e3yCA0B-
HO OTOXXAECTBASIET CBOH OLIEHKU M BOAIO C BOAEH BBILIECTOSIIETO, BIIAOTH A0 ChiHa Heba.
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(F7 e MRAL) o [EZPE, REREZ; P, LEAEZ--RTMERZRR P2, 2L
KTiEH. |

ITepeBoa: «To, 4TO YTBEPKAQIOT BBICIIIHE, HEITPEMEHHO AOAYKHO BCEMH YTBEPIKAATHCSI; TO, YTO OHH OT-
PHUIIAIOT, HEITPEMEHHO AOAYKHO BCEMHU OTPHUIAThcA... [[IpaButean-] Coir Heb6a [k ¥, Tanbuss] Auinb Torpa
crocoben 06beAnHUTS [55 |7, u TyH] npuHnune [ X, u] Tloane6ecHoi, korpa ITopne6ecHas ynpaBaseTcs
[Hapaexamum o6paszom]» [15, ra. «[Han Tyn [Mlan»].

Kputeprem HCTHHHOCTH AOOOTO 3aKOHA MAU ACHCTBHUS 00bSBASAACH TI0AB3a/BBITOAQ (AM) AAST HApO-
A M TOCYAQPCTBa.

(B L) - TREOVHEL WHPEF G ANRZA.

IlepeBoa: «BBoas [4T0-AM60] B KauecTse Hakasanuit [JH, cun] u ynpasaenus [, wkon], caeayet cmo-
TpeTb, HACKOABKO 3TO COOTBETCTBYeT Bbiroae [Fl], au] rocyaapcrsa, cemeii cta ¢pamuanii u Hapopa» [15,
rA. «®si1 MuH man»|.

C 9THX yTHAUTAPHBIX TO3UIHI MO-1I3bI OCYIKAQA B arpeccrBHbIe BOHHBI («Paii ['yH»), U pacTOYNTEAD-
Hble KOHQYIIMAHCKUE PUTYAABL.

(R ARdeh) - TR, kAWEEZZ. |

ITepeBoa: «Ecam moAcuuTaTh TO, 4TO [rOcyaapcTBO] mMpHOOpeTaeT [OT BOHHBI], OKaXKeTCA, 4TO ITO
He MAET HHU B KaKOe CpaBHEHHeE C TeM, YTO OHO TepseT» [15, Ta. «Dait ['yH wKyH»].

XOTsI MOM3M KaK IIKOAQ IIOCTEIIEHHO COLIEA Ha HET, er0 UAeH YHUBEPCAAU3MA, YTHAUTAPU3Ma U CHUAb-
HOH 1IeHTPAAM30BAaHHON BAACTH OKa3aAM KOCBEHHOE BAMSHME KaK Ha A€THCTOB, TaK U Ha MTO3AHUX KOH)Y-
IIMaHIIeB, 3aCTaBAAA UX UCKATh OOAee PAaIlHOHAABHbIE 0OOCHOBAHHA CBOEH IIOAUTHKH.

HcropudecKast 9BOAIOLHS B3aUMOAEHCTBHSA «Au» U «DPa»: OT AOMHHALUH K AHAaAEKTHKe. [Iporecc
IIepeX0Aa OT CUCTEMbI PUTYaAa K IHCAaHOMY 3aKOHOAQTEABCTBY U X IOCACAYIOIIEMY CHHTE3Y ObIA CAOYKHBIM
U 3aHsIA HECKOABKO CTOAETHH. Er0 MOKHO paspeAnTb Ha TPH KAIOUEBBIX ITaIla.

Oman 1. Tocnodcmaso «Au» (pannuii sman, XIV-VI es. 00 H.3.)

Ha HavaAPHOM 9Talle pa3BUTHSA APEBHEKUTAHCKOTO ITPaBa TAABHYIO POAb B PeTYAUPOBaHHUHU O0IeCTBEH-
HbBIX OTHOIIEHHUH UIpaAr 0ObIYaN U STHKO-PUTyaAbHbIe HOPMBI («An»). [IpaBOBble HOPMBI elile He BbIAe-
ASIAMICh U3 001Iell MacChl PEAUTHO3HO-3THYECKUX TpeAntrcanuil. HopMbr « Au» CTPOMAMCH Ha TIOUYUTAHUH
POAHUTEAEH, CTApIINX, IPEeKAOHEHHH IIepeA 3HATHOCTHIO U IPEAAHHOCTH ITPaBUTeAI0-BaHy [16, c. 78]. Cpea-
CTBOM IIOAACPKAHUSA IOPSAAKA, COTAACHO KOHQYLIMAHCTBY, OBIAO He 3aKOH, a COOAIOACHHE TPAAULIUI 1 MO-
PaAbHBIX HOpM. [0CyAapCTBO BOCIIPUHIMAAOCH KaK OOABIIAst CeMbs, @ IPABUTEAb — KaK «OTell U MaTbh» Ha-
poaa.

Oman 2. Bossviuenue «Da» u purocopckuii kondruxm (nepuod Ymarveo, V-III 88. 00 H.2.)

B snoxy «CpaKaroluxcs LAapCTB» YCHAMBAETCS POAB IIPaBa CO CTAOMABHBIM KOMIIAGKCOM HaKa3aHUH.
AerucTsl BBICTYIIMAU C KPUTUKOHM KOH(QYIIUAHCTBA, OTCTaNBass abCOAIOTHYIO BAACTh IIPABUTEAA, KOTOPBIH
YIIpaBAsSIeT C IOMOIIBIO CTPOTO YCTAaHOBACHHOTO0, 00513aTeABHOT0 AAS BeeX 3aKoHa («Da») [17, c. 145]. DtoT
IIePHOA XapaKTEePU3YeTCsI OCTPHIM HACOAOTHUECKUM KOHPAUKTOM. KOHYIMAHIIbI KpUTHKOBAAH AETHCTOB
3a Ype3MepHYIO )KeCTOKOCTb U HTHOPHPOBAaHHE MOPAABHBIX OCHOB, YTO, 10 UX MHEHUIO, HE MOTAO IIpUBe-
CTH K UCTUHHOH rapMOHUH. AET'HCTBI, B CBOIO OYePEAb, CUUTAAN KOHQYIIMAHCKHE IPU3bIBbI K I'YMaHHOCTH
U PUTYaAy HAUBHBIMU U He3(pPEKTUBHBIMU AAS YIPAaBACHUs OOABIIOH ACPXKABOH B YCAOBHAX IIEPMaHEHT-
HOH BoiiHbI [18, c. 212].

[TpakTHYecKHM BOIAOIIEHHEeM Aeru3Ma cTaau pepopmsl [llan fHa B IluHb, KOTOPBIE, OAHAKO, AOKA3a-
A CBOIO 9 PEKTUBHOCTD B KPATKOCPOYHOH IEePCIIEeKTHBE, HO IPUBEAH K OBICTPOMY Kpaxy uMiepuu LIuHb
(206 1. A0 H.9.) U3-3a CBO€H Ype3MePHOH JKECTKOCTH 1 HETIOIYASPHOCTH.

Oman 3. Cunmes u popmuposarue 2ubpuoroii modesu (k. III 8. do .. u daree)

VIcTOpHUYeCKHI OTBIT OKA3aA, YTO HH OAHH U3 IOAXOAOB B YMCTOM BUAE He SIBASETCS YCTOHYUBBIM. ITo-
CAeAyIOIIAs AMHACTUSA XaHb, 0PUIIHAABHO IPUHABIIAA KOHPYIIUAHCTBO B KA4eCTBE TOCYAAPCTBEHHOH HAEO-
AOTHH, Ha A€A€ IIePEeHAAQ MHOTHE ACTHCTCKHAE AAMUHHUCTPATUBHBIE U IPABOBbIE HHCTUTYTHL. DTO IIOAOXKUAO
HavyaAO THOPHAHOM MOAEAH, KOTOPYIO ONHCHIBAIOT POPMYAOH «BHEIIHe — KOH(QYIIHAHCTBO, BHYTPEHHE —
aerusM» (6510 XKy au da), rae MOpaAbHO-pHUTyaAbHbIe HOPMBI («AN») CTaAM 3THYECKUM (acapoM U HAEO-
AOTHYECKUM 000CHOBAHHEM BAACTH, A ITHCAHbIe 3aKOHBI U GI0poKparndeckuil anmapart («Pa») — paboueit
CTPYKTYpPOH U MEXaHH3MOM NPHHYXAeHus [19, c. 95].
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OTOT CHHTe3 HallleA CBOe OTPayKeHHe B KAIOUeBOH GOpMyAe: «TaM, TA€ HEAOCTAET , AW, CACAYeT IIpHMe-
HATD ,Pa”». Hopmbl Mopaan («Au») 3apaBaAl STHIECKHUH CTEPEOTHII TIOBEAEHHUS, a paBo («Pa») ¢ momo-
b0 HAKAa3aHUH 3aIpeljaA0 OT Hero YKAOHAThCA. ITpounsomnaa «KoHQYIIMaHNU3AIUA 3aKOHA»: ACTUCTCKUN
IPaBOBOH KapKac ObIA HAITOAHEH KOHQYIIUAHCKIM STHYECKUM COACPKAHHEM.

Ipoasienus cunmesa «Au» u «Pa» 6 ompacasax npasa

KIII B. A0 H. 3. cuHTe3 «Au» 1 «®a» cTaA IPOABAATLCA B KOHKPETHBIX IPAaBOBBIX MHCTUTYTAX, 4YTO OCO-
OeHHO APKO BUAHO Ha IIpUMepe YTOAOBHOTO U CeMEeHHOTO IIpaBa.

B yroAoBHOM IlpaBe CUHTE3 IPOABASACA Yepe3 CUCTeMY HaKa3aHUH, YYUTHIBAIOLTYI0 COLIMAABHBIN CTATyC
U MOpaAbHbIe 00513aTeAbCTBA, YTO IIPSAMO IIPOTHBOPEYHAO ACTUCTCKOMY IIPHHIUITY $OPMAABHOTO PAaBEHCTBA.

» [Ipuanun «Csg0» KaK yTOAOBHO-IIPaBOBask HOpMa: HapyIllIeHHe CBIHOBHEH IMOYTUTEABHOCTH C TOU-
KU 3peHus «AW» ABASAOCH aMOPAABHBIM IIOCTYIIKOM, a B HHTepIrpeTanuy «Pa» cTAHOBUAOCH YTOAOBHBIM
npecrynaeHueM. Hanmpumep, AOHOC Ha poAUTeAEH KapaACs CMEPTHOM KasHBIO, B TO BpeMs KaK COKpPbITHe
IPEeCTYIACHUs POAUTEAEH MOOUIPAAOCH HAHU, IO KpaliHeH Mepe, He HaKa3bIBAAOCh CTOAB cypoBo. Hampo-
THUB, HEIIOYTHTEABHOCTb K POAUTEASIM (OCKOpOAeHNe, HETIOAYMHEHHE) caMa 110 cebe CTAHOBHUAACH TSHKKUM
COCTAaBOM NPEeCTYTAEHHS.

» AuddepeHipanya Haka3aHUH B 3aBUCUMOCTH OT COITHAABHOTO CTaTyca: AeTH3M IpOBO3rAaiaA ¢Gpop-
MaAbHOE€ PaBEeHCTBO, HO Ha IpaKTHKe «Pa» BOMpaA MPUHIMIEI «AM», yCTAHABAUBAs pa3Hble HAKa3aHUA
AASl QPUCTOKPATHUH U IPOCTOAIOAMTHOB 32 OAHO U TO JKe IIPeCTyIAeHHe. APHCTOKPATHA MOTAA OTAEABIBATCS
mrpadaMy, IOHIWKEHHUEM B PaHTe HAM CCBIAKOM, TOTAQ KaK IIPOCTOAIOAMHBI IIOABEPTAAUCh TEACCHBIM HaKa-
3aHMAM, YACHOBPEAUTEABCTBY HAH Ka3HHU. JTa CHCTeMa OblAa KAHOHU3UPOBAHA B BUAE «BOCBMH CY)KACHHH »
(6a u), TPeAOCTaBASBIINX IIPHBUACTHPOBAHHBIM CAOSIM HACEACHUSI ABTOTHI IIPY Ha3HAYeHNH HaKa3aHuH [20,
¢. 133]. AerucTCKU IPUHIIUI eAMHOTO HaKa3aHUs AASI BCeX TPAaHCPOPMUPOBAACH B KOHQYIIMAHCKUH TPUH-
IJUII «PA3HBIX PUTYAAOB AAS Pa3HBIX PAHTOB».

B cemeliHOM M HacA@ACTBEHHOM TIpaBe «Au» U «Pa» OBIAM HEPA3A€AHUMBI, TAK KaK CeMbS pacCMaTpH-
BaAaCh KaK OCHOBA F'OCYAAPCTBa.

» IHCTUTYT Opaka: Opak CUUTAACS He YaCTHBIM ACAOM, @ PUTYAAOM («AM»), HAIIPaBACHHBIM Ha ITPOAOA-
KeHHUe KyAbTa IIPEAKOB U 00beArHeHHe ceMel. [Ipolieaypa 3akar0ueHUs GpaKa CTPOTO peraaMeHTHPOBAAACh
«/Am» ¥ BKAIOYaAa 11ecTh IiepeMOHHH. «Dax e obecreunBa cOOAIOACHUE TUX PUTYaAOB. bpak, 3aKAroueH-
HBIH 0e3 cobAroAeHHA «AM», He IPU3HABAACH 3aKOHHBIM U He IIOPOXKAAA IIPAaBOBBIX IIOCACACTBHUH, B 4aCT-
HOCTH, B OTHOILICHUH IIPaB AeTell Ha HacAeAOBaHHe. VI3BeCTHbIe «CeMb [3aKOHHBIX OCHOBAHHMH] AAS Pa3Bo-
Aa» OBIAM ITPAKTHYECKU LIEAMKOM 3aMMCTBOBAHBI KOACKCAMH U3 KHUT O «AH».

» HacaeacTBeHHOE TpaBO: MAaTPUAMHENHBIN IPUHITAI HACACAOBAHMS, OCBAIICHHBIN «AU» 1 KOHPYIU-
AHCKHM KYABTOM ITPEAKOB, 3aKpenAdAcs «DPax». 3aKOH AHIIAA HACAGACTBA A€Tel, IPOSBUBIINX HEIIOUTUTEAD-
HOCTb, HAH TeX, KTO HAPYIIAA TPayp IO POAUTEASIM. TakiuM 06pa3oM, MOpaAbHas HOpMa «AH» MOAKPEIIAS-
AaCh IOPUAMIECKOH caHKIuel «Pa». ApxeoAOrHyecKre HAXOAKH, TAKHE KaK TEKCThI Ha 0aMOYKOBBIX AQHKAX
snoxu Llunb u XaHb, COAEPIKAT 3aIHCH CYyAeOHBIX Pa3bHpaTeAbCTB, TA€ AUIIEHUE HACAGACTBA UCIIOAb30Ba-
AOCH KaK HaKa3aHHe 3a HapylIeHHe «CbIHOBHETO AOATa» [21, c. 278].

[Tpouecc B3aMMOIIPOHHUKHOBEHUS ObIA AOATHM, HO HeOOpaTUMBIM. SIPKUM IPUMEPOM ABASETCH KOAEKC
annactuu Tan «TaH Atofl my u» (653 I.), KOTOPBIH COAEPIKUT IPSIMbIE CCHIAKM Ha KAHOHUYECKHE TeKCTbI
«An», Takue KaK «Au 13u» 1 «M an», 6oaee 60 pas. ITO AEMOHCTPUPYET, UTO CHHTE3, TEOPeTHIeCKH 0HOpM-
AeHHBIH K III B. A0 H.3., CTaA IPAKTHYECKOM PeaABHOCTBIO B KAACCHYECKOM KUTAaHCKOM 3aKOHOAATEAbCTBE.

IIpoBeaeHHOE HCCAGAOBAHME ITO3BOASIET CAEAATDh BBIBOA O TOM, 4TO K III Beky Ao H.3. B ApeBHeM Ku-
Tae 3aBepIIUACS Nponecc GOPMUPOBAHUS YHUKAABHON FOCYAAPCTBEHHO-IIPABOBOM MOAEAU. MHOTOBEKO-
BO€ IPOTUBOOOPCTBO KOHPYIIMAHCTBA U ACTU3Ma 3aBEPIIMAOCH He OOEAOH OAHOTO YUeHHs HaA APYTHM,
a UX OpPraHUYHBIM CAMSHHUEM B Pe3yAbTaTe AMAACKTHYECKOro B3auMoaeHcTeus. CopMUpoBaAaCh YCTOH-
4nBasi THOPHAHAS CHCTEMa, TAe KOHPYIIHAHCKUI pUTyaA («AN») OIPeAEAsIA IIeAH, STUYeCKHe PaMKU U CO-
Aep)KaHHe IPaBOBBIX HOPM, a ATUCTCKUH 3aKoH («Da») obecreyrBas MeXaHU3MbI UX pOPMAABHOTO IPHU-
MeHEHHUA U IPUHYAUTEABHOTO HCIIOAHEHU.

OTOT CHHTe3, NHOTAQ BbIpa)XKaeMblll GOPMYAOH «TaM, TA€ HEAOCTAET , AW, CAEAYEeT IPUMEHSATD ,Pa’»,
CTaA CHCTeMOOOpa3yIoIUM IIPU3HAKOM KHTAaHCKOW NMPaBOBOH Tpapunuu. YKecTkas aerucrckas ocHOBa
YIIpaBACHUS, YHACACAOBAHHAs OT UMIIepyu LIuHb, 6p1ra 0OAaUeHA B KOHPYIIMAHCKUE STHYECKHE IPHHITUIIBI,
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4TO IPUAAAO CHCTeMe KaK 3¢ PEeKTUBHOCTD, TAK U ACTUTUMHOCTb B raasax obmecrsa. KoHpAUKT U1 B3aumo-
IpOHUKHOBeHHUE «An» U «Da» CO3AAAN MOIIHBIN UMIIYABC AASl Pa3BUTHS KUTAHCKOH FOCYAQPCTBEHHOCTHU
U cGOPMHUPOBAAY TEOPETUUECKUH PYHAAMEHT AAS CO3AQHMS CTAOMABPHON UMIIEPCKOM MOAEAH YIIPaBACHHUS
Ha TIOCAEAYIOII[HE ABA THICAYEACTHA.

Hay4Has u npakTH4ecKas 3HAYUMOCTb AAHHOTO HCCACAOBAHUA 3aKAIOUACTCS B CACAYIOIIEM:

1. AeKOHCTPYKIIUsI eBPOL[eHTpHU3Ma: paboTa BHOCUT BKAAA B IIPEOAOAEHHE eBPOLEHTPUCTCKOM mapa-
AUTMBI B CPaBHUTEABHOM IIPaBOBEACHHUH, ACMOHCTPHUPYS aABTEePHATUBHBIH IIYTh IIpaBOTeHe3a, HE CBOAH-
MBIH K pUMCKO-IIPaBOBOH TPaAUIUN.

2. [lonnMaHNe KUTAaHCKOM IIPAaBOBOM TPAAUIIUH: aHAAN3 AUAACKTHKH «Au» U «Pa» gBAAETCA KAIOUOM
K AACKBaTHOH MHTEPIPETALUH He TOABKO APEBHEr0, HO U COBPEMEHHOI'0 KUTAHCKOTr0 IIPaBa, B KOTOPOM
9AEMEHTHI 3TOH CHHTETHYECKOW MOAEAH MPOAOAKAIOT IPOCAEKHMBATHCS B BUAE ITPUMaTa 001eCTBEHHbBIX
MHTEpeCcOB HaA YaCTHBIMH, BA)KHOCTH MOPAAbHO-3THYECKOTO BOCITUTAHUSA U CIIeIUPHIECKOTO TOHUMAaHUSA
POAM 3aKOHa.

3. MeTOAOAOTHYECKUH MTOTEHIINAA: TIPEAAOKEHHBIH KOMIIAEKCHBIN ITOAXOA MOXKET OBbITh MIPUMEHEH
AASL U3YYEHUS APYTHX BOCTOYHBIX IIPABOBBIX CUCTEM, TAK)KE OCHOBAHHBIX Ha CHHTe3¢ HOPMAaTHUBHBIX Pery-
AATOPOB.

IlepcrieKTUBbI AAABHEHIINX HCCAEAOBAaHUI BUASATCS B CACAYIOIIEM:

» BoAee AeTaabHOe HM3ydYeHHe penenuy cuHTe3a «An» U «Pa» B KAACCHYIECKHX KOAEKcax (Harmpumep,
«TaH Aro# 11y u» uan «Aa MUH A10»).

» CpaBHUTEABHBIN aHAANU3 APEBHEKMTAHCKON CHMHTETHYECKOH MOAEAM C aHAAOTMYHBIMHM IIPOIIeCCaMH
B APYTHX TPAAHIIMOHHBIX [IPABOBBIX CUCTeMaX (HAIIpHUMep, HHAYUCTCKOM HAM HCAAMCKOM IIpaBe).

» MccaepOBaHUE BAUSHHA AUAACKTHKH «An» U «Da» Ha IPaBOBYIO CUCTEMY U IIPABOBYIO KYABTYPY CO-
BpeMeHHOTro KuTas, B 4acTHOCTH, Ha B3aUMOACHCTBHE POPMAABHOTO IIpaBa U HepOPMAABHBIX COIIMAABHBIX
HOPM.

Taxkum obpas3om, AnaseKTUKa «Au» U «Pa» He ABAAETCA AUIIb AOCTOSTHHEM UCTOPUH, HO IPOAOAMKAET
OCTaBaTbCsI AKTYaAbHON TeMOU AASl IOHUMAaHMS YHUKAABHOCTH U YCTOMYMBOCTU KUTAHCKOU IIPaBOBOM IIH-
BHAM3AIMH B TAOOAAU3UPYIOIEMCS MUPe.
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he modern world is experiencing another wave of social shifts caused by global and regional changes.

Within the framework of these processes, the human community still continues to adhere to certain

social and worldview standpoints. The latter ones are reflected in the doctrines and the norms
established on their basis that organize the life of the individual, society and the state. Constitutional rights
and responsibilities of citizens form the foundations of a legal state determining the balance between the
freedoms of the individual and his or her responsibility to community and the state.

Provisions ensuring fundamental human rights and freedoms are originally laid down in the Indonesian
Constitution. At the same time, the period from the 1960s to 1990s in the country was marked by the
adoption of various legislative acts that officially restricted the rights and freedoms of certain citizens' groups
in particular, the Communist Party and other left-wing organizations' members as well as their family
members. The representatives of the Chinese community were also included into the mentioned list. Moreover,
systematic illegitimate infringements of citizens' rights and freedoms occurred, which took on the largest scale
in the context of the fight against political dissent and ensuring control over troublesome territories.

Russian citizens' constitutional rights and responsibilities are formally enshrined in Chapter 2 of the
Russian Federation Constitution of December 12, 1993 while the Indonesian Constitution, known as the
Undang-Undang Dasar Negara Republik Indonesia Tahun 1945 (UUD 1945) of August 18, 1945, enshrines
the fundamental rights of citizens, as well as a short list of responsibilities that ensure a balance between
individual freedoms and responsibility aimed at the societal development. Having analyzed the chapters

“Rights and Freedoms of Man and Citizen” of the Russian Federation Constitution and “Human Rights” of the
Constitution of Indonesia, let's focus on the rights and responsibilities that are enshrined therein.

In the early 1990s, Russia adopted the ideology of the rule of law, which was officially recognized in the
1993 Russian Federation Constitution as the fundamental law of the land. It proclaimed the fundamental
principles of the individual's position in society and the state, as well as the balanced development of society
and the state (Article 1). The Constitution of the Russian Federation was the first to recognize the doctrine of
natural human rights: fundamental human rights and freedoms are inalienable and belong to everyone from
birth (Part 2 of Article 17). Restrictions on fundamental rights and freedoms are possible only in accordance
with the provisions of federal law and to the extent necessary in special cases stipulated by the Constitution
of the Russian Federation (Part 3 of Articles 55 and 56).

The Indonesian Constitution is the country's supreme law, a founding document defining the political,
legal, and social structure of the state. It is more than just a set of rules, it is a “mirror” of the country's
socioeconomic conditions, historical context, and cultural characteristics, shaped by 80 years of constitutional
regulation. Having been adopted during the struggle for independence, the Constitution has become the
foundation of the country's sovereignty. The 1945 Constitution was repealed in 1950, restored in 1959, and
is currently in force with a number of amendments, the most important of which were adopted in 1999,
2000, 2001, and 2002, while preserving its core principles. The Constitution emphasizes the importance of
organizing the state on the principles of democracy, the rule of law, and social justice, and recognizes the
significance of citizens' rights and responsibilities as a criterion for national unity. Let's consider some of these
rights and responsibilities.

The right to life, an absolute right among natural rights, is at the forefront of constitutional rights
and freedoms of man and citizen [1, 2, 3]. Human life is the most vital individual and social value and an
integral property of a person living in natural and social environments. The human right to life is one of the
conditions for the realization of all other human rights, since it is the result of biological processes and, as
such, represents a unique, supreme value in a modern civilized society. Human life, understood not only as
a physiological process, but also as a legally guaranteed opportunity for an individual to remain in society,
is the most important object of the natural right of the individual, since all other rights cannot be realized
without the right to life [4].

This position is also enshrined in Articles 2, 7, and Part 1 of Article 20 of the Constitution of the Russian
Federation. The right to life is the most fundamental social value, relating to the fundamental, inalienable
rights that belong to everyone from the moment of birth. The right to life is proclaimed among those rights
that cannot be limited, however, it does not encompass a corresponding duty to live.
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The Indonesian Constitution enshrines the right to life and personal inviolability. According to Article
28A, every citizen has the right to life, as well as security of person, property and dignity. This right includes
protection from arbitrary detention, torture, and other forms of cruel and inhuman treatment. Fundamental
laws on the right to life reflect society's profound commitment to protecting human life, which is essential for
maintaining the rule of law in the country.

According to Article 28B, every person has the right to found a family and reproduce through legal
marriage. Every child has the right to life, growth, and development, as well as the right to protection from
violence and discrimination. Similar provisions can be found in the Constitution of the Russian Federation,
which recognizes dignity among the fundamental human rights, enshrining this provision in Part 1 of Article
21. It claims that «personal dignity is safeguarded by the state» and nothing may be used to diminish it. In
accordance to the seprovisions, human dignity is inviolable.

The idea of human dignity as a unique social value dates back to the ancient world. Human remains
inviolable by virtue of spirit, which distinguishes a human from the surroundings and enables him or her to
make decisions about self-determination and transformation of itself and its environment. Therefore, dignity,
as a set of moral qualities respected within oneself, is uniquely human.

It is to be agreed that today human dignity is “an integral component of the culture of society, embodying
centuries-old ideas about a self-determining person, free from poverty, violence, oppression, and humiliation”
[5]. Personal dignity acts as a legal category with a socio-historically changing content. The concept of personal
dignity includes the possession of not only legal freedom, but also a minimum set of social benefits necessary
for a decent life according to the standards of a modern consumer society (housing, relatively high wages,
public health care and education, social provision, etc.). Such understanding of this concept is very truein the
most developed countries in terms of state and legality, in the context of the recognition and real provision
of human rights in a social state.

Article 28C: Citizens of Indonesia have the right to access education. Everyone has the right to benefit
from science and technology, art, and culture in order to improve the quality of life and well-being of
humanity. In Russia, the most important right among constitutional social rights and obligations is the right
to education (Article 43 of the Constitution of the Russian Federation). Education is a unified, purposeful
process of upbringing and training, which is a socially significant benefit and is carried out in the interests
of the individual, family, society and the state. It is also a set of acquired knowledge, skills, abilities, value
systems, experience and competencies of a certain volume and complexity aimed at intellectual, spiritual,
moral, creative, physical and (or) professional development of a person while satisfying educational needs
and interests.

The right to work is another right that is enshrined in the norms of the compared Constitutions. As for
Russia, the “right to work” as a phenomenon appeared in the 19th century and became distinct from lab
our freedom [6]. It became transformed from its primary basis — the “right to existence” into the “right to a
dignified existence”. At present, the “human right to work” can be characterized as a category that reflects the
need for work, ensuring human existence and life activity [7]. An analysis of the legal doctrine on the right
to work allows us to agree with the position of the authors, who distinguish both subjective and objective
components in the right to work [8]. The right to work, before its implementation, is within the framework
of general legal relations, and then, upon its implementation, it passes into the category of specific legal
relations. This approach to understanding the legal nature of the right to work has not so much theoretical
as practical significance. An analysis of Article 37 of the Constitution of the Russian Federation allows us to
conclude that the right to work contains the following elements: the right to free choice of employment, to
just and favorable working conditions and to protection from unemployment; the right to equal pay for equal
work without any discrimination; the right to fair and satisfactory remuneration that ensures a decent living
for the person and his family; the right to rest and leisure, including the right to reasonable limitation of the
working day and paid period leave.

Unlike the Russian Constitution, Article 28 D, Part 2 of the Indonesian Constitution only enshrines the
general provision that individuals have the right to work and to receive fair and adequate remuneration. It
should be noted that this provision was previously enshrined in Article 23 of the Universal Declaration of



42 Poccnmcko-A3naTckui NpaBoBOM XypHarn

Human Rights (adopted by the UN General Assembly on December 10, 1948), assuming that it influenced
the content of the Indonesian Constitution.

Article 28F of the Indonesian Constitution stipulates that every person has the right to communicate and
receive information for the purpose of developing himself and his or her social environment, and also has the
right to seek, receive, possess, store, process and transmit information using all available types of channels. A
similar provision is contained in Article 29 of the Constitution of the Russian Federation. Thus, in analyzing
this right, it should be noted that it is closely linked to the concept of «freedom of speech» and includes several
structural elements. First, everyone has the right to publicly express their thoughts, ideas, and opinions, as well
as to disseminate them. Secondly, this right is linked to printed publications and other media. Thirdly, this
right comes down to the possibility to receive information, i. e., freedom of access to sources of information.
Propaganda or agitation that incites social, racial, national, or religious hatred or enmity is prohibited (Article
10, paragraph 2, of the 1950 European Convention for the Protection of Human Rights and Fundamental
Freedoms). According to this legal norm, the right to freedom of expression may be restricted in the interests
of national security, territorial integrity or public order, in order to prevent disorder or crime, to protect health
and morals, or to protect the reputation or rights of others [9].

As stated in Section 4 of Article 28H, every person has the right to personal property and such property
shall not be unjustly held by any party (Every person shall have the right to own personal property, and
such property may not be unjustly held possession of by any party). The analysis of the Russian Federation
Constitution allows us to classify the right to private property (including its ownership, use, and disposal) as
an economic right. Meanwhile, the recognition and protection of private property are fundamental principles
for building a legal state in the market economy of Russia, therefore the right to property holds one of the
most important places in the system of rights.

Along with citizens' rights, constitutions also enshrine responsibilities. While analyzing the Indonesian
Constitution, it's worth noting that citizens' responsibilities are enshrined not in a single chapter, but in
multiple chapters and articles. These responsibilities connect Indonesians to their governmental and social
realities. The Indonesian Constitution emphasizes the need for a unified set of rights and responsibilities to
foster a just and sustainable society. These rights and responsibilities encourage citizens to actively participate
in the country's political, economic, and social life, fostering the development and strengthening of national
unity.

According to Article 27, every citizen has the right and duty to participate in the defense of the state. The
duty to protect the territorial integrity and sovereignty of the country, as well as to participate in national
defense, is an important part of civic responsibility. The Constitution of the Russian Federation similarly
enshrines the duty to defend the Fatherland (Article 59). Part 1 of Article 59 of the Constitution of the Russian
Federation uses two concepts: “duty” and “obligation.” While they are closely related in meaning, the former
has a deeply moral character, expressing a moral obligation to the Motherland, to the people, and to the loved
and closed ones. The second category, “obligation,” is a legal category that is supported not only by moral
requirements, but also by legal mechanisms in the form of legal liability for its failure to get fulfilled or its
improper fulfillment.

According to Article 28 ], everyone is obligated to respect human rights. Furthermore, it's worth noting
that this respect also applies to the life of the community, nation, and state. Article 30 of the Indonesian
Constitution emphasizes the importance of citizen participation in protecting and upholding the Constitution,
which fosters active citizenship. The duty to respect the rights of other citizens, to comply with the law, and
to participate in the country's political life is also enshrined in the Russian Constitution (Part 2, Article 15).

Thus, both states enshrine fundamental rights and obligations in their constitutions. The rights and
obligations of citizens under the Indonesian Constitution define a balance between freedom and responsibility,
promoting social stability, the development of national identity, and respect for diversity. In light of modern
challenges, the significance of these constitutional provisions is growing, requiring the constant updating and
strengthening of mechanisms for protecting citizens' rights and fulfilling their obligations. This approach is
key to the prosperity and sustainable development of Indonesia as a democratic, multi-ethnic country.
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[TpodrarakTrka 6€3HAA30PHOCTH U IPAaBOHAPYLIEHHH HECOBEPIIEHHOACTHIX — OAHO M3 BayKHEHIINX
HaIlpaBAGHUH FOCYAApCTBEHHOH MoAuTHKH B Poccuiickoit Peaeparun. OTa chepa 0OIIeCTBEHHBIX OTHOLIIE-
HUH ABAAETCS IPEAMETOM COBMECTHOTO BeAeHHs Poccuiickoit Peaepaliinl 1 ee CyO'beKTOB, UYTO O3HAYAeT
00 beANHEHHE UX YCUAUH B AOCTI)KEHHHU O01Iel leAr obecriedyeH s 3aIiUThI IPaB U 3aKOHHBIX HHTEPECOB
HEeCOBEPIICHHOAETHUX, COIJUAABHO-IIEAATOTMYECKOH PeabNANTAIINY HeCOBEPIIEHHOACTHHUX, HAXOASIIUXCS
B COITMAABHO OTIACHOM ITIOAOKEHHH, a TAaK)Ke BBIABACHHSA U ITpeceueHHs CAyyaeB BOBACUEHHUS HECOBEpPIIeH-
HOAETHHUX B COBEpIIeHNe IPOTUBOIIPABHDIX AAHUN. ABTOPBI IPOBOAAT OLIeHKY 3¢ PEKTUBHOCTH IIPABOBBIX
Mep, peaAnu3yeMblX B OTHOLUIEHUH HeCOBEPUIEHHOAETHHX, B TOM YHCA€ B AATaWICKOM Kpae, QOPMYAUPYIOT
COOCTBEHHbIE IIPEAAOKEHHUS 110 UX COBEPIIEHCTBOBAHUIO.
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THE CONSTITUTIONAL AND LEGAL BASIS FOR THE PREVENTION
OF NEGLECT AND JUVENILE DELINQUENCY
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Prevention of neglect and juvenile delinquency is one of the most important areas of government policy
in the Russian Federation. This area of public relations is the subject of joint jurisdiction of the Russian
Federation and its subjects, which means combining their efforts to achieve the common goal of ensuring the
protection of the rights and legitimate interests of minors, the socio-pedagogical rehabilitation of minors in
a socially dangerous situation, as well as the identification and suppression of cases involving minors in the
commission of illegal acts. The authors evaluate the effectiveness of measures implemented against minors,
including in the Altai Territory, and formulate their own proposals for their improvement.
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KTYaAbHOCTb TEMbI HCCAEAOBAHHUsI 00YCAOBAEHA TeM, UTO IPUOPUTETHOH 3apauell FOCYyAapCTBa SIBAS-

eTcs 3a60Ta 0 AeTsAX Kak OyayuieM Poccuu. 3amura UX Ipas, CO3AQHNE YCAOBHH AASL TIOAHOLIEHHOTO

a3BUTHA TPeOYIOT KOMIIAEKCHOTO TIOAXOAQ M BOBACUEHHUS BCEX COLMAABHBIX HHCTUTYTOB. IIpodu-

AAKTHKa 0€3HaA30PHOCTH U IIPaBOHAPYIIEHUH MIPEACTaBAsACT COOOM BaXKHBIM MHCTPYMEHT 60pbOBI C po-
CTOM NPECTYITHOCTH, COL[HAABHBIMH H 9KOHOMHYECKUMHU ITPOOAeMaMH.

Bormpocam npo¢raakTiky 6€3HAA30PHOCTH 1 TPABOHAPYIIEHHH HeCOBEPIIEHHOAETHUX YAEASIETCST BHH-
MaHMe B HayqHOH AuTeparype [1-8]. ABTopamMu paccMaTpuBaeTcsi 3TOT IPOLECC B PA3HbIX aCIIEKTaX H OTMe-
9JaeTCsl BAKHOCTb COBMECTHOH PabOThl OpraHOB ITyOAMYHOM BAACTH U OOIIECTBEHHBIX HHCTUTYTOB.

Taxoke chopMHupoBaHa IPaBOBas OCHOBA, BKAIOYAIOLIAs B Ce0s KaK MEKAYHAPOAHbBIE AOKYMEHTBI, TaK
U IIPUHATHIE Ha PpeAepaAbHOM, PETHOHAABHOM U MYHHIIMIIAABHOM YPOBHE HOPMATHBHBIE IIPABOBbIE AKThI.
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Baxneimum akrom BbicTynaeT Koncrurynusa PO, coraacHo 4. 4 cT. 67.1 KOTOPOH AETH ABAAIOTCA «BaXK-
HeHIINM IPHOPUTETOM FOCYAAPCTBEHHOH ITOAUTHKU POCCHI», TOITOMY FOCYAAPCTBO 00513y TCst CO3AaBaTh
YCAOBHUSA AAS MX IOAHOLIEHHOTO Pa3BUTHS M HPaBCTBEHHOTO BocnUTaHuA. OAHUM U3 crioco6oB ¢popmupo-
BaHUA Y A€Tell U IOAPOCTKOB YBa)KeHHA K 3aKOHY, TYMaHHOCTH U COIJMAAbHON OTBETCTBEHHOCTH BBICTYTIA-
eT cucTeMa IPOPHUAAKTUKU Oe3HAAZOPHOCTH U IPAaBOHAPYLIEHUH CPeAN HECOBEPIICHHOACTHHX.

ITpu paspaboTke 3aKOHOAATEABCTBA B chepe MPOPHAAKTHKY O6€3HAA30PHOCTH U IIPAaBOHAPYIIEHUH YIH-
THIBAIOTCS OAOKeHUsT KoHcTuTynnu PO, B 9acTHOCTH, 3aKpenAsolre IpaBa U CBOOOABI YeAOBeKa U rpa-
KAAQHHMHA KaK OCHOBBI T'OCYAQPCTBEHHOU AEATEABHOCTH, 3allpelllaolliie HACUANE B OTHOIIEHUHU I'PayKAAH,
a TaKKe rapaHTHPYIOLIUe 3al[UTy CeMbH, MATePUHCTBA U AeTCTBA B Poccun. 3HaunTeAbHOE BAMSHHE OKa-
3pIBAlOT Ha POPMHUPOBaHHE IIPABOBOM OCHOBBI IPOPHAAKTUKU Oe3HAA3OPHOCTH U NPABOHAPYIIEHUH Cpe-
AH HECOBEPIIeHHOACTHHUX OKa3bIBAIOT MEKAYHAPOAHBIE IIPABOBbIE AOKYMEHTBHI, K YHCAY KOTOPBIX OTHOCHT-
cst KonBennuss OOH o npaBax pebeHka, Aekaapanus npaB pebeHKa.

CoraacHo karoueBoMy PepepasbHOMY 3aKOHY OT 24 HioHA 1999 1. N2 120-P3 «O6 ocHOBaxX CHCTEMBI
NpOPHAAKTUKU Oe3HAA3OPHOCTH U IMPABOHAPYIIEHUH HECOBEPUIEHHOAETHUX», ITOA IPOPHUAAKTUKON Oe3-
HAA30pPHOCTH U NPABOHAPYILICHUH CACAyeT IIOHUMAThb CUCTEMY COLIMAABHBIX, IIPABOBBIX, IIEAATOTHYECKUX
Y MHBIX Mep, HalIPaBACHHBIX Ha BbIABACHUE M YCTPaHEHHE IPUYUH U YCAOBHH, CIIOCOOCTBYIOMINX Oe3HaA-
30pHOCTH, 6eCIIPU30PHOCTH, IIPAaBOHAPYIIEHUAM H aHTHOOIIeCTBEHHBIM ACHCTBUAM HECOBEPIIECHHOACTHUX,
KOTOpBIE OCYILIECTBASIOTCS B COBOKYITHOCTH ¢ HHAMBHUAYAABHON IMPOQPHAAKTHIECKOH paboToi ¢ HecoBep-
IIEHHOACTHUMH M CeMbSIMH, HAXOASILIMMHUCS B COLIHAABHO OTIACHOM IOAOXKeHHH. [IpodrrakTrka 6e3HaA-
30pHOCTH U IIPAaBOHAPYIIEHUH BKAIOYAeT B cebd paboTy He TOABKO C AeTbMH M CEMbAMH, HAXOAAIIUMHCS
B COIIMAABHO OIIACHOM IIOAOKE€HHUH, HO ¥ C HEOI'PAHUYEHHBIM KPYIOM HECOBEPILIEHHOACTHUX U UX COLUAAD-
HBIM OKPY>KeHHEM.

ITpoduaakTrka Oe3HAA3OPHOCTH U IPABOHAPYIIEHUH OCHOBaHA IPeKAe BCero Ha mpuHIumax OCHOB-
HOT'O 3aKOHA, 3aKPENASIOIIUX OOLIeITPAaBOBOM CTaTyC AMMHOCTH, TAKUX KaK IIPaBO Ha )KU3Hb, AOCTOMHCTBO
AUYHOCTH, CBOOOAY, ANUHYIO HETIPHKOCHOBEHHOCTD M APYTHX, A TAKKe TaPaHTHUAX IIPAaBOCYAHUSL.

3HAYMMYIO POAb B IPOPUAAKTHIECKOHN AEITEAbHOCTH TAK)Ke UI'PAIOT PUHILMIIBL, IPAMO He 3aKpell-
AerHble B KorctuTynuu PO, HO BbITeKarolue U3 APYTHX HOPMATUBHBIX AaKTOB U OIIPEACASIOIINE TOAOXKE-
HHe AeTeH B POCCUHCKOM T'OCYAAPCTBe, HAlIpUMeD, IIPABO XKUTh U BOCIIUTHIBATHCS B CeMbe, IIPAaBO Ha 00Iie-
HHe C POAUTEASIMU U APYTHMH POACTBEHHHUKAMH, Ha 3aIIUTY OT 3A0yIIOTPeOACHUH CO CTOPOHBI POAUTEACH,
Ha [TOAyYEeHUE COACP)KAHUA OT POAUTEACH U APYTHUX POACTBEHHUKOB, HAa UM U OTUYECTBO U APyTHe.

OcobeHHOCTH PABOBOrO CTaTyca pebeHKa B PoccHM onpeaeAsioT crieninpUKy NPHUMeHEHHs 10 OTHO-
IIEHUIO K HEMY U €TI0 POAUTEAAM Mep YTOAOBHOTO M aAMHHHUCTPATHBHOIO NPUHYXAeHUA. JOpuandeckas
OTBETCTBEHHOCTb HECOBEPIIEHHOAETHUX AOAYKHA OCHOBBIBATbCS HE TOABKO Ha IPEATTMCAHUAX IIPABOBBIX
HOPM, HO M COOTBETCTBOBATb IICUXOAOTHYECKUM OCOOEHHOCTAM AeTeH Pa3HOro Bo3pacTa. [ocyAapcTBO AOA-
YKHO CTPeMHTCA MUHHMH3UPOBATh IPUMEHEHNE KaPaTeAbHBIX Mep B OTHOIIEHHH MOAOABIX AIOAEH, a TaK-
’Ke BOCIIOAHHTb Te ITPOOEAbI BOCIUTAHUS ANYHOCTH, U3-32 KOTOPBIX TOAPOCTOK OCTYIIMACS, COBEPIIHUA TIpe-
CTYIIA€HHE UAM ITpaBOHAPYILIEHHE.

ITpu mpuBA€YEHNUHU K OTBETCTBEHHOCTH CACAYeT IPUMEHATH MepPbl, 00AaAAIOIHe BOCIIUTATEABHBIM I10-
TeHIIMAAOM, HAalIpaBACHHbIE He Ha HAKa3aHUEe HEeCOBEPLUIEHHOAETHETO, 3 IPEUMYILIeCTBEHHO Ha BOCCTAaHOB-
A€HMe HapyLIeHHbIX UM Ipas. HanpuMep, B KauecTBe CAaHKIIUU 33 COBEpPLICHNE aAMUHUCTPATUBHOTO IIPaBO-
HapyILIeHHA MOTYT IPUMEHATBCA Ha3HAYeHHe 00A3aTeABHBIX paboT, Iepepaya 1oa HabAIOACHHE POAUTeAeH
HAHU OIIEKYHOB, YCTAHOBACHHE 00S3aHHOCTH AASl HECOBEPLIEHHOAETHETO IPUHECTH ITyOAMYHOE U3BUHEHUE,
OpraHHU3alusA IPUMUPHUTEABHBIX 1 MEAHMATHBHBIX IPOLIEAYP C y4acTHeM IIOAPOCTKOB, pa3bsiCHEHHE HOPM
ACHCTBYIOIIEro 3aKOHOAATEABCTBA.

HecmoTpst Ha TO, 4TO paBOHAPYIIEHHUs ABASIOTCS 60Aee pacIipocTpaHeHHOH GOPMO IPOTHBONIPABHO-
TO IIOBEACHHSA CPEAU HECOBEPLIEHHOAETHUX M Ha 3Talle X COBEpIIeHUA pebeHKa FOpa3A0 Aerde «BepHYTh»
Ha CTOPOHY 3aKOHOIIOCAYIIAHHUSA, U YI€HbIe-TEOPETUKH, U CIIEIIMAAUCTBI CUCTEMbI IPOPHUAAKTHKH Obpala-
10T BHMaHHe Ha TaKYI0 IPOOAEMY, KaK «IIpe3yMIIIHsA BHHOBHOCTH POANTeAeH». Ha IpaKTHKe HMEI0T MecTo
OBITH CAyYaH, KOTAQ B COOTBETCTBUH cO CT. 5.35 Koaexca Poccuiickoit Gepepanyu 06 aAMHHHUCTPAaTUBHBIX
IIPaBOHAPYLIEHUAX POAUTEAN UAU 3aKOHHbIE IIPEACTABUTEAN HECOBEPLUIEHHOAETHUX IIOABEPIAIOTCA aAMU-
HHUCTPAaTUBHON OTBETCTBEHHOCTH 33 HEUCIIOAHEHHE 00SI3aHHOCTEH 110 COACPXKAHUIO U BOCITUTAHUIO HECO-
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BEepIICHHOACTHHUX 0€3 AOCTATOYHOM Ha TO AOKa3aTeAbHOH 0a3bl, HEOOOCHOBAaHHOMY OTOOpaHMIO pebeHKa
U3 CEMBU C TIOCAEAYIOLIUM €T0 MePEMEIIEHNEM B TOCYAAPCTBEHHOE YUPEKACHHE.,

ITpu coBeplLIeHNH HECOBEPUICHHOACTHUM IIPECTYNACHUSA HeOOABIIONH AU CPeAHEH TIKECTH CACAY-
€T 0CBOOOXKAATh €ro OT HaKa3aHMA C Ha3HAYeHHUEM eMy IPUHYAUTEABHBIX Mep BOCIIUTATEABHOTO BO3ACH-
CTBUS, €CAU OYAET NPU3HAHO, YTO €ro UCIIPABACHHE BO3MOYKHO IOCPEACTBOM IIPUMEHEHUs K HeMY BOCIIH-
TaTeAbHBIX Mep.

Kpowme Toro, mpu Ha3HaueHUU HaKa3aHUsA HECOBEPIIEHHOAETHEMY He AOAXKHBI HAPYIIAThCA KOHCTUTY-
[IOHHbBIE TAPAaHTHH, HAI[PaBACHHbBIE Ha CTAHOBACHHE AUYHOCTH: IPUOPUTET CEMEHHOT0 BocnuTanus (4. 4
ct. 67 Koncrurynuu P®), o6s13ateabHOE [TOAyIeHHEe OCHOBHOrO 061ero obpasosanus (4. 4 ct. 43), a Tak-
’Ke IIPaBO Ha ITOAYYEHHEe CPEAHEro MpodecCHOHAABHOTO 0OpasoBaHus (4. 1 CT. 43), IpaBoO Ha yKpeIAeHHe
3AOPOBBS U 3aHATHE CIIOPTOM (4. 2 CT. 41), IpaBO Ha BCECTOPOHHEE AYXOBHOE, HPABCTBEHHOE, HHTEAACK-
TyaAabHOe pasBUTHe (4. 4 CT. 67). B cAyuae yMaAeHHUs Ha3BaHHBIX IIPaB He TOABKO He YAACTCS IIPUBUTD TPYA-
HOMY HOAPOCTKY COIIMAABHO ITpHeMAeMble 00pasIibl IOBEACHHUS U IIOMOYb BBICTPOHUTD 3aKOHOIIOCAYIITHYIO
KU3HD B OYAyIIeM, HO ¥ MOXXHO «B3PaCTHUTh» BPAKAeOHO HACTPOEHHYIO K TOCYAQPCTBY, IIPaBy, BceMy 00-
I1eCTBY AUYHOCTb.

CaeAyeT OTMETHUTB, 4TO ObecrieuyeHre 3aKOHHOCTH, IIPABOIIOPAAKA U 00IeCTBEHHON 6€30I1aCHOCTH OT-
HOCHTCSI K COBMECTHOMY BeaeHHI0 Poccuiickoit Peaepanuu u ee cyopekToB. Ha ypoBHe pernoHOB MOTryT
IPUHUMATBHCS 3HAYHMble AKTyaAbHbIe HOPMATHBHbIE IIPABOBbIE AKTbI U AOKYMEHTBI CTPATErH4eCKOro MAa-
HHUPOBAHUSI, TIOAOXKEHHsI KOTOPBIX BIIOCAEACTBHUH MOTYT OBITh 3aKpeIA€HbI Ha peAePAABHOM YPOBHE.

B AATalicKOM Kpae BO HCIIOAHEHHE [IAAaHA OCHOBHBIX MEPONPUATUH, IPOBOAMMBIX B paMKax AecATH-
AETHS A€TCTBA Ha Iepuoa A0 2027 roaa, yTBepskAeHHOTro pacnopsbxeHueM IlpaBureabcrsa Poccuiickoit
Gepepanuu ot 23.01.2021 Ne 122-p, maaHa MepoONpUATHH 10 peaausanuu CTpaTernu KOMIIAEKCHOH Oes-
onacHOCTH AeTelt B Poccuiickoii ®Peaepann Ha nmeprop A0 2030 roaa, yTBEPKAEHHOTO paclopsyKeHHeM
IIpaButeabcTBa Poccuiickoit Pepepanuu ot 17.11.2023 Ne3233-p, [IepedyHeM AOIIOAHUTEABHBIX Mep, Ha-
IIPAaBACHHBIX Ha KOOPAMHAIIMIO AATEABHOCTH OPTaHOB U YUPEKACHUH CHCTeMbI IPOPUAAKTUKU Oe3HaA-
30PHOCTHU U IIPABOHAPYLIEHUH HECOBEPIIEHHOAETHHUX IO NIPEAYIIPEKACHHUIO IIPECTYIIHBIX ACSTHUN IIPOTUB
IIOAOBOH HEIIPUKOCHOBEHHOCTH HECOBEPLICHHOAETHHUX Ha Iepuop 2023-2025 roA0B, YTBEPKAECHHBIM IIPO-
TOKOAOM IIpaBUTEABCTBEHHON KOMUCCHUH 110 A€AAM HECOBEPIIEHHOAETHHUX U 3alIuTe uX mpas oT 07.07.2023
Ne2, B COOTBETCTBUU C pellIeHUAMU KOMHCCUH II0 A€AAM HECOBEPIIEHHOAETHHX U 3aIIUTe UX IPaB AATali-
CKOTO Kpasi IPUHAT PSIA AOTIOAHUTEABHBIX Mep, HAalIPABACHHBIX Ha 3aIIUTY AeTeH OT YKeCTOKOT0 0OpalleHus,
BKAIOYadA CeKCyaAbHOe Hachuaue. [loctanoBaenneM Komuccun ot 18.10.2022 Ne 11 yTBep:kaeHbI MeTopnYe-
CKHe PEeKOMEHAAIIMH AAA CIIELIMAAMCTOB OPTaHOB M YUPEKACHHH CHCTeMbI IPOPHAAKTUKH Oe3HAA30PHO-
CTH U IIPaBOHAPYIIEHUH HECOBEPLUIEHHOAETHHX 110 BOIIPOCY 3aIIUTHI ACTEeH OT }KeCTOKOTO 0OpallleHus B ce-
Mbe; AASl MYHUIJUIIAABHBIX KOMHCCHH 110 A€AaM HECOBEPLIEHHOAETHHUX U 3aIlUTe X IIPAB IIOATOTOBAEHbI
PexOoMeHAAIIMHY TI0 IPOBEACHHUIO aHAAM3a COCTOSHUSA, IIPUYUH U YCAOBHH, CIOCOOCTBYIOIINX COBEPIICHUIO
IPECTYIAEHUH IPOTUB TOAOBOM HEIPUKOCHOBEHHOCTH HECOBEPIIEHHOAETHHX; B 0Opa3oBaTeAbHbIE OpTra-
HHU3aI[UU Kpas HallpaBAEHbI TUIIOBble ACKTOPHH TI0 TeMaM, KacaroUIUMcs MPOPHUAAKTUKH IPeCcTyNAeHUN
IPOTHB IIOAOBOH HEIIPUKOCHOBEHHOCTH U IIOAOBOH CBOOOABI HECOBEPIIEHHOACTHUX, AAA HCIIOAB30BAHUS
[IeAATOTaMU B PaMKaX NPOQPUAAKTUIECKON ACATEABHOCTH; yTBepKAeH I1aaH MeponpuaTUil 10 NIpoPUAAK-
THKe [PECTYNACHUH IIPOTUB IIOAOBOH HEITPUKOCHOBEHHOCTH U IIOAOBOH CBOOOABI HECOBEPIIEHHOAETHHUX
B AaTaiickoM Kpae Ha 2022-2025 ropst (nmocranoBaeHue Komuccnu ot 18.10.2022 Ne 11 B pea. ot 29.09.2023).

K peaamnsanuu [Taana MeponpuATHH 110 TPOPUAAKTHKE MPECTYIACHHH IPOTHB IOAOBOH HEIIPHUKOC-
HOBEHHOCTH U TIOAOBOH CBOOOABI HECOBEPIIEHHOACTHHUX B AATalICKOM Kpae Ha 2022-2025 ToAbI IIpHUBAe-
4eHbI PYKOBOAUTEAU U CIIEIIMAAMCTBI OPTAaHOB U YUPEKACHHUH CHCTeMbl 00pa3oBaHUs, 3APABOOXpAaHEHHS,
COLIMAaABHOM 3aITUTBI, OPTAHOB OINIEKU U IIONeYUTeAbCTBA, OPTaHOB 110 A€AAM MOAOAEKHU, OpTaHOB BHYTpeH-
HUX A€A, YTOAOBHO-HCIIOAHUTEAbHDBIX HHCIIEKIIUH, OPTaHOB IIPOKYPATYPhl, CAEACTBEHHbBIX OPIaHOB, YIIOA-
HOMOYEHHBIH 110 IIpaBaM pebeHKa B AaTaiickoM Kpae. KoopAMHAIMs peaAn3aluy IAaHa Bo3A0XKeHa Ha Ko-
MUCCHIO. MeponpusATHs [TAaHA HAIIPAaBACHBI HA PEAAU3AIUI0 IPOCBETUTEABCKUX IIPOTPAMM AASl pOAUTEACH
(3aKOHHBIX IPEACTABUTEAEH), IEAATOTOB U 00YUAIOLINXCS, BHEAPeHHe 9 PEKTHBHBIX TPAKTUK 1 9 HEeKTHB-
HBIX HHCTPYMEHTOB B pabOTy CIEIIUAAUCTOB, UX METOAUYECKOE COIIPOBOXKACHHE, 0becredeHre 6e30IacHo-
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CTH AeTell B HHTEPHATHBIX YUPEXKACHUAX, IPOBEACHHE MEXBEAOMCTBEHHBIX OIIePATUBHO-IPOPUAAKTHYE-
CKUX MEepPONIPUATHH.

Kpowme toro, Aaraiickuii Kpaii nepBbiM B Poccnn npunsia 3akoH ot 5 Aekabps 2023 1. N 99-3C «O6 06-
IleCTBEHHbIX HACTABHUKAX HECOBEPIIEHHOACTHUX B AATalICKOM Kpae», LIeAbI0 KOTOPOT'O IBAAETCS OKa3aHHe
MOMOILY HEeCOBEPIIEHHOACTHUM, IPU3HAHHBIM HAXOASIUMUCH B COITUAABHO OIACHOM IIOAOXKEHUH, depes
MHCTUTYT OOIIleCTBEHHBIX HACTABHUKOB, HA AOOPOBOABHOMH U 6€3B0O3ME3AHOH OCHOBE PAaOOTAIONIHX C TIOA-
poctkamu. HacTaBHMKaMu MOT'YT CTaTh COBepIIeHHOAETHHE IpaxkaaHe Poccuiickoit Gepepaniuy, MpoKUBa-
IOLIIME B TOM )K€ MyHHUIIMIIAABHOM 00pa30BaHUH, YTO U HECOBEPIICHHOACTHUH, U 00AaAAIOIIIHE TOAOXKUTEAD-
HBIMH A€AOBBIMH M MOPAAbHBIMHU KadeCTBaMHU. 3apauell 0OIIeCTBeHHOTO HAaCTABHUKA SIBASIETCS OKa3aHUe
IOAAEP’KKH M IIOMOIIH B PEIIeHUH TPOOAeM HEeCOBEPIICHHOAETHETO, CIIOCOOCTBOBAHHE €r0 COIIHAABHON
aAANTallMU U MHTETPALMH B 00IeCTBO, ACMOHCTPAIMA AUYHOTO TIOAOXKUTEABHOTO IIPUMeEpa AASL IIOAParKa-
HuA. Taroke B AATalCKOM Kpae AeficTByeT 3akoH oT 15.12.2002 N2 86-3C «O cucreme npopHAaKTHKY 6e3HaA-
30pHOCTHU U IIPABOHAPYILIEHUH HeCOBEPIIEHHOAETHUX B AATAaICKOM Kpae», KOTOPBIH 3aKpelAsieT CUCTeMY
OPTaHOB U YYPEKACHHH CHCTEeMbI TPOPHUAAKTUKH OE3HAA30PHOCTH U IIPaBOHAPYIIEHUH HEeCOBEPIIEHHO-
ACTHHX AATAHCKOTO Kpas, HHYOPMAILIHOHHOE 0becedeHHe AeATEAPHOCTU CHUCTeMbI IPOPUAAKTUKU Oe3-
HAaA30PHOCTH U IIPAaBOHAPYLIEHUH HeCOBEPIIEHHOACTHUX, HHAMBHAYAABHYIO TPOPUAAKTHYECKYIO pabo-
Ty, 00A3aHHOCTb OPTAaHOB M YYPEIKACHUH CUCTeMbI IPOPUAAKTHKY O€3HAA30PHOCTH U IIPaBOHAPYIICHUN
HECOBEPUIEHHOACTHHUX I10 OKa3aHHUIO IIOMOIIM HECOBEPIIEHHOAETHUM, HAXOAALTUMCA B COIIMAABHO OIac-
HOM IMTOAOXKEHHH, obecIieyeHHe ICUXOAOTO-MEAUKO-TIEAATOTHIECKOT0 00CACAOBAaHUA HECOBEPIICHHOALT-
HETO U APYTHE MePBhI.

Boabiioe 3HaueHHe AAS TPOPHAAKTHKU 6€3HAA30PHOCTH U IMPABOHAPYLIEHUH HECOBEPIICHHOALT-
HUX UMEIOT TaPaHTUU MECTHOTO CaMOYIIPAaBAEHHS, a TAKXKE MOAAEPIKKA OPraHOB MECTHOTO CaMOYIIpaB-
AEHHS TOCYAAPCTBEHHBIMH OpraHaMH. B cooTBeTCTBUH CO CT. 4 PeAepaAbHOTO 3aKOHA OT 24 uioHA 1999 .
Ne 120-®3 opraHbl MECTHOT'O CAaMOYIIPAaBA€HHA TaKKe BOBA€YEHBI B IPOUAAKTUKY TpaBOHAPYLIEHUH cpe-
AY HeCOBepIIeHHOAETHHUX. TakK, aAMUHHUCTpanuell ropoaa bapHayaa IpUHATO MOCTAaHOBACHHE OT 13 Mas
2021 r. N2 686, KOTOpBIM yTBepskAeHa Iporpamma «IIpoduarakTuka npecTynaeHUi U UHBIX IIPABOHAPY-
HMIEHUH Ha TePPUTOPUU FOPOACKOTO OKpyra — ropopa baprayaa Aaraiickoro kpas Ha 2021-2025 roasi»,
CTaBslas IepeA OpraHaMH MEeCTHOTO CaMOYIIPaBACHHUS IleAb — CO3AQHHE YCAOBHH AAsl 0becniedeHus Oes-
OIIACHOCTH I'Pa’KAaH, IPOKMBAIOLIUX Ha TEPPUTOPHHU F'OPOACKOIO OKpyra — ropoaa bapnayaa Aaraii-
CKOTO Kpas, IPeAYNPeXACHU BOSHUKHOBEHUS CUTYALUH, IPEACTABASIONINX OIIACHOCTD AASl MX JKU3HH,
3A0pOBBA M COOCTBEHHOCTH, 33 CUYET COBEPIICHCTBOBAHUA CHCTEMBI TPOPUAAKTHKH NTPABOHAPYLICHHH
U TIOBBILIEHUS ee 9P PEeKTUBHOCTH.

Taxkum o6pas3om, Hadaaa MPOPUAAKTUKU OE3HAA30PHOCTH U ITPAaBOHAPYIIEHUH HECOBEPIIEHHOAETHUX
3aA0)KeHBI B oAoKeHUsAX Koncturynuu PO, a ee copepixaHne AeTAAU3HPYETCS B 3aKOHAX U TOA3AKOHHbBIX
aKTaX, IPUHATHIX HA GeAEPAAbHOM, PETHOHAABHOM M MYHHMIIMIIAABHOM YPOBHsAX. BMecTe ¢ TeM caeayeT oT-
MEeTHTb, 4YTO HeCMOTPs Ha paKTHIECKOe 3aKpelAeHUe peAepPaAbHBIMU 3aKOHAMH 0CO00T0 IIPaBOBOTO CTATY-
ca aereid, B Koncrurynuu PO otcyrcTByeT ynomunanue o6 ux ocobom nmoroxkeHnu. OAHaKO 3aKpenAeHue
0A06HO# HOpMbI B OCHOBHOM 3aKOHE TOCYAAPCTBA MOTAO OBI IIOAOJKUTEABHO OTPA3UThCA HA IIOAOKEHUH
HECOBEPIIEHHOAETHHUX, B YACTHOCTHU IIPH OCYIIECTBAEHHH BOCIUTATEABHOTO, a HE KAPAaTEABHOT'O BO3AEH-
CTBUS NIPU BBIHECEHUHU PELICHU O IPUBACUCHHUH K IOPHAUIECKOH OTBETCTBEHHOCTH.
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MHCTUTYT FrPAXKOAHCTBA B ®EJEPATUBHbIX
FOCYOAPCTBAX HA MPUMEPE POCCUNCKOW
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BopoHexckiw rocynapCTBeHHbIV yHuBepcuTeT (BopoHex, Poccusi)

B cTaTbe IPOBOAUTCS @aHAAW3 HHCTUTYTA IPAXKAAHCTBA B PpeAepaTUBHBIX IOCyAApCTBax Ha npumepe Poc-
cutickoit Peaepanuu. HecMoTpsa Ha pepepaTuBHOE YCTPONCTBO, IpeATIoAaraolliee paclipeAeAeHIe BAACTH,
60ABLIIMHCTBO cTpaH (B ToM uncAe Poccuiickas Pepeparinsn) IpUAEPKUBAIOTCI MOAEAH EAHOTO 061iedepe-
PAaABPHOTO TPAYKAQHCTBA KaK KAIOYEBOI'0 KOHCOAUAUPYIOLero ¢pakTopa. Ocoboe BHUMaHHE YACACHO IBOAIO-
IJUU IIPaBOBOTO peryauposaHus B Poccuiickoir epepanuy, TAe IepBOHAYAABHBIN KOHCTHTYIIMOHHBIH Aya-
AU3M OBIA TIOCACAOBATEABHO 3aMEHEH Ha MOHUCTHYECKYI0 MOAEAb. [T0cA€AOBAaTEAPHO PAaCKPBIBAETCH POAb
Koncrurynuun Poccuiickoit Peaepanuu 1993 roaa, npaposbix nosunuil Koncrurynuonsoro Cyaa Poccnii-
ckoit Pepepariyl ¥ MacIITaOHON pabOThI IO TAPMOHHU3ALUN PEeTHOHAABHOIO 3aKOHOAATEABCTBA, PE3YABTA-
TOM KOTOPOH CTaAO UCKAIOUEHHE IOAOXKEHHUH 0 pecITyOANKaHCKOM I'P)KAQHCTBE U3 OCHOBHBIX 3aKOHOB BCEX
cyopekToB Peaepanun. CaeAaH BBIBOA O TOM, YTO €AUHOE I'PAKAAHCTBO CAYKHUT PYHAAMEHTAABHOH OCHO-
BOW LIEAOCTHOCTH, CTAOMABHOCTH ¥ KOHCOAMAAQIIMA MHOTOHAIIJMOHAABHOTO (peAepaTHBHOIO FOCYAAPCTBa,
a €ro LIEHTPAAN30BAHHOE PET'YAUPOBAHUE AACKBATHO COOTBETCTBYET KOHCTUTYIIHOHHBIM OCHOBAM POCCHH-
CKOTO FOCYAQPCTBEHHOT'O CTPOSL.

KaroueBble cAOBa: IpaKAQHCTBO, TOCYAAPCTBEHHBIN CyBepeHUTeT, GpeAepaTUBHOE T'OCYAAPCTBO, EAU-
HOe TPaKAQHCTBO, IPAXKAAHCTBO CyObeKTa peaepalium.
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U Cy6'beKTaMH, OOABIIMHCTBO TOCYAAPCTB IIPUAEPIKHBAIOTCSA MOACAU EAUHOTO 061IedpeAepasbHOTO
IPaKAQHCTBA, KOTOPBIH BBICTYIAET KAIOUEBBIM KOHCOAMAUPYIOIIUM GaKTOPOM, 06eCcIIeunBaOIIIM
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LIEeAOCTHOCTDb F'OCYAAPCTBA M BEPXOBEHCTBO peaepasbHON BAACTU. ETo peryanpoBaHue CTPOUTCSA HAa KOHCTH-
TYLHOHHBIX IPUHIIUIAX, TAABHBIMY U3 KOTOPBIX SIBASIIOTCS €AMHCTBO TPAKAAHCTBA U BEPXOBEHCTBO deae-
PaABHOTO 3aKOHOAATEABCTBA B 9TOH cdepe. FIMEHHO eATHOE TPAKAAHCTBO ABASETCS OAHUM M3 OCHOBHBIX
MPU3HAKOB, OTAUYAIOLINX PpeAepaLHIo OT KOHeAepaIHH.

B ¢peaepaTuBHOM rocypapcTBe IIpaBoOBas MPUPOAA TPASKAAHCTBA YCAOKHACTCA. C OAHOH CTOPOHBI, OHO
OCTaeTCA EAUHBIM U €AUHCTBEHHBIM, OAULIETBOPSAA CYBEPEHHUTET PpeAepaliul B IieAOM. [pakAaHCTBO deae-
PaTUBHOTO FOCYAAPCTBA SABASETCS €AMHBIM, U 9TO OAMH M3 KAIOUEBBIX IIPUHIIUIIOB, 00eCIIeYnBaloIUX Iie-
AOCTHOCTB rocypapcrsa [1, . 59].

C ApYyro#i CTOpOHBI, HaAUUHE CyObEKTOB, 00AAAAIOLINX ABTOHOMHEH, IIOPOXKAAET KOHIETIIIUIO «PErHo-
HAABHOTO TPAYKAQHCTBa» — YCTOHYUBYIO IIPABOBYIO CBA3b AMIIA C CYOBEKTOM dpepepaninu. ITa CBA3b, OAHA-
KO, HOCHT IIPOU3BOAHBIH XapaKTep U He IIOPOKAAET CAMOCTOATEAPHOT'O MEKAYHAPOAHO-IIPABOBOTO CTATYCA.

Ha ocHoBe anaausa npaBoBsix mo3unuii Koucturyuonuoro Cyaa Poccuiickoit Pepeparun (paree —
KC P®) MOXHO BbIAEAUTH HEKOTOPbIE KAIOUEBbIe IOAOYKEHHSI 10 BOIIPOCAM IPaXKAQHCTBA.

IIpaBo ompeAeAaTh KPYT CBOUX IPAXKAAH — 3TO HEOT'beMAeMasi IIPEePOraTUBa CyBEPEeHHOI'0 FOCYAAPCTBA.
IToCKOABKY CyBepeHHUTET IPUHAAACKUT TOABKO Poccuiickoil Peaepaiil B eAOM, BOIIPOCHI IPAKAAHCTBA
OTHOCATCA K €€ HCKAIOUHTEABHOMY BeaeHHI0. CyObeKThl PO, BKAOUas pecryOAMKH, He MOTYT yCTaHABAH-
BaTh COOCTBEHHOE IPAKAAHCTBO (IyHKT 3.4) [2].

Koncrurynnonnsiii Cya Poccuiickoit Pepaepariiu mpsmo yKasaa, 4To AaKe TOT GaKT, YTO peCIyOAUKH
B Koncturynuu PO 1993 ropa IMeHYIOTCS «TOCYAAPCTBAMH », He O3HAYaeT IPU3HAHUA 32 HUMH TOCYAAp-
CTBEHHOTO CyBepeHuTeTa (IyHKT 3.3) [2].

Kaxk caeayet us Ilocranosaenus KC PO or 7 urona 2000 r. Ne 10-I1, sta popMyAaHpOBKa AULIL OTPaXKa-
eT UCTOpUYECKHe U HallUOHAABHbIE OCOOEHHOCTH PeclybAMK, HO He HaAeAsleT UX CYBEPEHUTETOM (ITYHKT
2.1) [3].

B Omnpeaeaernu ot 27 utons 2000 r. N2 92-O KC P pazbsacHuA, ToueMy HaAeACHUe pecITyOAUK CyBepe-
HHUTETOM HEAOITYCTHMO: 9TO HAPYLIHAO ObI KOHCTUTYLIMOHHBIN IIPUHIIAI PaBHOIIPABHUSA BCeX CyObeKTOB PO.
Cy6pext Oepepannu, He 06AaAAOIIHI CyBepeHUTETOM (HapuMep, 00AACTb HAM KPaii), IO CBOEMY CTAaTyCy
He MOXXeT OBbITh PaBHOIIPABHBIM C CYBEPEHHBIM rOCYAAPCTBOM (pecybaukoit) (myHKrT 2.1) [4].

Hu oaHa pecniybauka B coctaBe Poccun He 06AapaeT rOCyAQpCTBEHHBIM CYBEPEHHTETOM U He BIIPaBe
IIPOBO3rAaLIaTh cebs TaKOBOW. Bce OHM ABAAIOTCA PaBHOIPABHBIMU CYOBEKTaMH B paMKaX eAUHOTO CyBe-
peHHoro rocyaapcrsa — Poccuiickoit Pepeparun. CAeAOBaTEABHO, PECITyOAMKH He MOTYT YUPEXKAATh Ca-
MOCTOSITEABHOT'O MHCTUTYTA TPAXKAQHCTBA (IYHKT 3.4) [2].

Koncrurynus Poccun ycTaHaBAMBaeT MIPUHIUI EAUHOTO TPAYKAAHCTBA (CT. 6), He IIpeAyCMaTpUBaeT
TPaYKAQHCTBA PecITyOAUK HAU HHBIX CyOBbeKTOB PD, OTHOCHT Tpa)KAQHCTBO B POCCHM K HCKAIOUHTEABHOMY
BeaeHUI0 Poccuiickoit @epepanuu (CT. 71, . «B»), 9TO O3HAYAET €TO PETYAUPOBAHHE HCKAIOYUTEABHO (e-
A€paAbHBIM 3aKOHOM (TIyHKT 3.4) [2].

HaaAuune HaceAeHUs Ha TEPPUTOPUU pecnyOAUKU He SBASETCS KOHCTHUTYIHOHHBIM OCHOBaHHEM
AASL yCTAaHOBAGHHSA pecIyOAMKaHCKOTO rpakAaHCcTBa. KoHcTuTymonHbIi CyA yKasbIBaeT, YTO TEPMUH «Ha-
POA pecrybAMKH» MOXET UCIIOAB30BAaThCS AMIIb B AEMOTPapUIeCKOM, a He B FOCYAQPCTBEHHO-IIPABOBOM
cmbicae. EaAnHOe rpaxpancTBo PO rapanTupyeT BceM Ipa)KAaHAM paBHbIE IIpaBa U 3aLIUTY HE3aBHUCHMO
OT TOTO, Ha TEPPUTOPHH KAKOTO CyO'beKTa OHH IIPOXKUBAIOT (IYHKT 3.4) [2].

ITpaBoBasd HeONpeAEAEHHOCTb CTApOTO 3aKOHOAATeAbCTBA. KoHcTUTynMOHHBIH CyA KOHCTAaTHUpYeT,
4yTO noAokeHue 3akoHa P® «O rpaxpancrse Poccuiickoit ®eaepannn» 1991 ropa 0 HAAUUUHU y TPAKAAH
P® 0AHOBpeMEHHO Ipa’kAQHCTBA PeCcITyOAUKU BCTYIAET B IPOTUBOPEYHe C IPUHIIUIIOM EAMHOTO IPasKAQH-
CTBa, 3aKpenaeHHbIM B KoHcturynuu 1993 ropa (nyskr 3.4) [2].

KC PO opAHO3HaYHO yTBEPKAAET, UTO U3 UCKAIOUMTEABHOT'O XapaKTepa cyBepeHuTeTa Poccuiickoii Pe-
A€paIluU AOTHYECKH BbITEKaeT U HCKAIOUHTeAbHas KoMIeTeHIUA PO B chepe rpakaaHCTBA. YCTaHOBACHHE
KaKOro-Au00 rpaxkpaHcTBa cybbexkramu Qepepariuy, BKAr0Uas pecrybanku, KoHcTUTyIHeH He IpeAycMo-
TPEHO U IPOTUBOPEYUT IIPUHIIUITY EAMHOTO CYBEPEHUTETA U €AUHOTO IPAKAAHCTBA.

«[Tpu HaAnYuH B PpeAepaliiy TPAXKAQHCTBA CYO'bEKTa BHIACASIOTCSI OCHOBHOM M AOTIOAHUTEABHBIH YPOB-
HU I'PQKAAHCTBa» [5, c. 22]. CTOUT OTMETHTD, 4YTO TOABKO OCHOBHOE I'PaYKAQHCTBO 3aKpeIIAAeT IIPABOBYIO
CBA3b Y€AOBEKa U FOCYAAPCTBA, BBIPAXKAIOLIYIOCS BO B3aUMHBIX ITpaBaX M 00A3aHHOCTAX. [payKAQHCTBO HHO-
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ro ypOBHA IpuobpeTaeTcss IpU HAAUYUU TPAXKAAHCTBA OCHOBHOTO YPOBHSA U (paKTHUECKOM IPOXKUBAHUH
Ha TePPUTOPUH CyOBEKTa.

AAsL MHOTOHAIIMOHAABHOHM Poccuu Ipa’kAQHCTBO BBICTYIAeT KAIOUEBBIM HHCTPYMEHTOM HHTETPAIUH,
YKpeIAsis 00IIerocyAapCTBEHHYI0 HAGHTUYHOCTD IIPU COXPAaHEHUH KYABTYPHOTO MHOroo6pasus. Mcropu-
4eCKH BOIIPOC O TPAKAAHCTBE CYOBEKTOB (peaepalliH BbI3BIBAA AUCKYCCHH, OAHAKO COBPeMEHHOE KOHCTH-
TYLIUOHHOE Per'YAHPOBAHHE OAHO3HAUYHO YTBEPAUAO MOHUCTHUIECKYIO MOACAB.

Ao 2000-x rop0B MHOTHe pecitybAnKku B cocTaBe PO mpoBo3raaiasn B CBOMX KOHCTUTYILIUAX peciyOAn-
KaHCKOe TPaKAQHCTBO. DTO CO3AAA0 ITPABOBOH AyaAH3M, IPOTHBOPEUUBIINN IPUHIIUITY EAMHCTBA TOCYAAp-
crBa. OTA@ABHBIE TOAOKEHHS PEACPAABHOT'O 3aKOHOAATEABCTBA TOTO IIEPHOAQ, HAIIpHUMep, 3aKoH «O rpa-
xpAaHcTBe PCOCP» 1991 roaa [6], KOCBEHHO AOITYCKAaAM TaKYI0 BO3MO)XHOCTbD, YKa3bIBasi, YTO TPAXKAAHE
Poccuu, OCTOSTHHO MPOXKUBAIOLIHE B pecriybANKe, SBASIOTCS TAK)Ke ee IpayKAAHaMHU (CTaThs 2).

CoraacHO NOATIYHKTY «B» cTaTbu 71 Koncturynuu Poccun 1993 roaa, rpaskaanctso B Poccuiickoii @e-
A€palli{ OTHECEHO K HCKAIOUHTEABHOMY BeAeHHUI0 dpepeparui. YacTsb 1 cTaThy 6 MPOBO3rAaIIaeT IPaXkKAAH-
cTBO PD eAMHBIM U paBHBIM.

KOHCTUTYIIMOHAAHUCTBI YKa3bIBAIOT, YTO:

1) pepepaTHBHOE TPAKAAHCTBO PETYAUPYeTCs TOABKO Poccuiickoit Pepepanneii Kak TocyAapCcTBOM (7,
c.30];

2) dpeaeparus ycTaHaBAMBaeT OOLI¥e IPHHIIUIIBI U IIPaBHAQ, KOTOPBIM B 0053aT€ABHOM ITOPSAKE AOA-
YKHBI CAGAOBATh CYO'beKThI B cocTaBe Poccuu [8, . 22-26].

3) He AONIYCKaeTCst yCTAHOBACHHE PeCIyDAMKAHCKOTO IPayKAQHCTBA HAU HHBIX TePPUTOPUAABHBIX 00-
pasoBaHuU, YTO UMeAO0 MecTo B Poccuu B Hawase 90-X ToA0B [9, c. 170-194].

OKOHYaTeAbHYI0 TOUKY B AUCKyccuu noctaBuA Koncturynunonneiii Cyp P® B IlocTranoBA€HMH
oT 16.06.1998 r. Ne 12-T1, ykasaB, 4TO pecirybOAMKHU He BIpaBe YCTaHABAUBATbh COOCTBEHHbIE, OTAUYHbIE
0T (eAepaABHBIX, YCAOBHS TPAYKAAHCTBA, @ UX TPAKAAHCTBO «He MOKET UMeThb IIPABOBOI'O 3HAUCHUs MHA-
Je KaK B eAMHCTBe C IPaXAAQHCTBOM Poccuiickoii ®eaepanun» [10]. Ha ocHOBe 9TOM ITpaBOBOH MO3UIIUU
OblAa MpoBeaeHa MaciuTabHas paboTa 0 IPUBEACHUIO PETHOHAABHOTO 3aKOHOAATEABCTBA B COOTBETCTBHE
¢ deAeparbHBIM.

VIcKArOYeHUS YIIOMUHAHHUH O pecIlyOANKAaHCKOM IPXKAQHCTBE U3 TEKCTAa KOHCTUTYLIUH PecyOAUK ITPO-
XOAHMAO B HECKOABKO 3TAIIOB U PacTAHYAOCH ¢ 2000 mo 2023 rr.:

1. Pannuti nepuood eapmonusavuu (2000-2001 e2.)

Koncrurynuun Yysamcko# Pecnyb6auku ot 30.11.2000 r. [11], Kapeaun ot 30.05.1978 (B pea.
ot 12.02.2001 r. Ne473-3PK), Mopposuu ot 21.09.1995 r. (B pea. ot 05.01.2001 r. Ne 3-3), Muryuretnn
ot 27.02.1994 1. (B pea. ot 18.07.2001 r. N2 8-P3I1), Komu ot 17.02.1994 1. (B pea. ot 12.10.2001 r. N2 45-P3);

2. AkmusnoLii nepuod ynuguxayuu (2002-2004 z2.)

Koncrurynuu Bamkoprocrana ot 24.12.1993 r. (B pea. ot 03.12.2002 r. N2 369-3), Xakacuu
ot 25.05.1995 1. (B pea. ot 10.02.2003 r. Ne 1), KapadaeBo-Hepkecckoit Pecriybauku ot 05.03.1996 1. (B peA.
ot 27.05.2003 r.), Aarectana ot 10.07.2003 r., Yamypruu ot 07.12.1994 r. (B pea. ot 16.10.2003 N2 40-P3),
Bypstun ot 22.02.1994 1. (8B pea. ot 21.11.2003 N29), Kaambikuu ot 05.04.1994 r. (B pea. ot 16.02.2004
Ne 8-111-3), CeBepuoit Ocetun ot 12.11.1994 1. (B pea. ot 22.06.2004 Ne2-PK3) u Appiren ot 10.03.1995 r.
(B pea. ot 29.07.2004 1. N2239);

3. ITo30nuti aman 2apmorusayuu (2006-2008 zz.)

Koncruryruu Axytun ot 04.04.1992 1. (B pea. ot 25.04.2006 1. 332-3 N2 675-111), Mapuit 94 ot 24.06.1995 .
(B pea. ot 04.10.2006 Ne47-3), Yeuenckoit Pecrrybanku ot 23.03.2003 r. (B pea. ot 02.12.2007 r. N2 2-PK3),
Kabapauno-baakapuu ot 01.09.1997 1. (B pea. ot 05.02.2008 . N2 5-P3);

4. 3asepwarowsuti nepuod (2010-2023 22.)

Koncruryruu Toier ot 06.05.2001 1. (B pea. ot 11.04.2010 N2 1859 BX — IT) u Tatapcrana ot 20.11.1992 1.
(B pea. ot 26.01.2023 N2 1-3PT).

ITpocaexuBaeTcss BOAHOOOpasHbBIH MPOIeCcC FapMOHU3AINH KOHCTUTYIIHOHHOTO 3aKOHOAATEABCTBA
pecnybAUK, UK KOTOporo npuiieAcst Ha 2002-2004 roabl, Koraa 9 u3 20 pecriyOAUK BHECAH KAIOUEBbIE H3-
MEHEHHS B CBOM OCHOBHbIE 3aKOHBI 110 IIPUBEACHHIO PETHOHAABHOTO 3aKOHOAATEABCTBA B COOTBETCTBHE
¢ pepepaAbHBIM.
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Aaxe B IO3AHHI TeprOA OTAeAbHbIe pecriybanku (ToiBa u TatapcTaH) AOATOE BpeMsl COXPAHSIAH B CBO-
UX KOHCTUTYIIHAX [TOAOXKEHHUS, TPeOYIOIie AOTIOAHUTEABHOM rapPMOHHU3AIINH, YTO YKa3bIBaeT Ha CAOXKHBIH
6asaHC MeXAY YHUUKAI[UEH U YI4eTOM HCTOPUKO-KYABTYPHOH CIIeIIUPUKH.

I[Tpouecc rapmoHusanuu 3ansiA 6oaee ABaptate Aet (2000-2023), uto AEMOHCTPHUPYET KaK CAOXKHOCTb
KOHCTUTYIIHOHHO-TIPABOBBIX peOpPM, TaK U Pa3ANYHYI0 CKOPOCTb aAAINTAIIMH PETHOHOB K HOBBIM depepa-
THUBHBIM PEAAMAM.

AHaAM3 KOHCTUTYIIMOHHBIX IOAOXKEHUH PeCcIyOAUK O TPayKAQHCTBE II03BOASIET BBIABUTH CXOACTBA, OC-
HOBaHHbIE Ha IIPU3HAHHH BEPXOBEHCTBA PEAEPAABHOTO 3aKOHOAATEABCTBA, U PA3AMYHS, IIPOSABAAIOIIHEC
B CTEIICHU ACTAAU3AIIMH PETYAMPOBAaHHS U IOPUAMIECKOH TeXHUKe GpOPMYAHPOBOK. KaroueBbIM 00beANHS-
IOLIIIM 9A€MEHTOM SIBASIETCSI IIPU3HAHKE IIPOU3BOAHOTO XapaKTepa pecIyOAHKAaHCKOTO IPAKAQHCTBA OT Ipa-
#AaHcTBa Poccuiickoit Peaepaliny, 4TO HAXOAHAO BbIpaKeHHE B CXOKHMX pOPMYAMPOBKAX, HCTIOAb3YEMBIX
OOABIIMHCTBOM pecnybOAuK: «Tpaxkaane [Pecriybanku] aBasatoTcsa rpaxkpanamu Poccuiickont ®epepanyn»
(ct. 10 Koncruryuuu Kapeauu, cT. 4 Koncrutynuu bamkopTocTaHsa, cT. 4 CrenHoro YaoxkeHus Kaambikuuy,
cT. 5 Korcrurynun Cesepro#t Ocetun-Aaanuy, cT. 8 Korcturynuu Mapuii 94, ct. 21 MHrymeruwy, ct. 57
Konctutynuu AAbITen U Ap.) HAH «TpaKAaHUH Poccuiickoit Pepepaliui... sBAseTCs IpakAaHHHOM [Pec-
ny6auku|» (ct. 5 Koncruryunn Mopposuw, ct. 6 Koncrurynuu Xakacuw, ct. 8 KoHCTHTYIIHH YAMYPTCKOI
Pecrrybaukw, ct. 6 Korcrurynnu Kabapauno-baakapckoit Pecriybanky, ct. 21 Koncrurynuu Tatapcrana).
BTOpbIM YHHBEPCAABHBIM CXOACTBOM BBICTYIIA€T TEPPUTOPHAABHBIN IPUHIUI YCTAHOBACHHS 3TOH CBS3H,
KOTAQ CTaTyC TPaYKAQHHHA PeCIyOANKH 00yCAOBAEH MPOXKUBaHHEM Ha ee Teppuropuu (ct. 10 KonctuTy-
nuu Komu, crates 6 Koncruryun Xakacuy, cratbsa 12 Koncrurynnu Bypstun u Ap.). OaHaxo HabAoAa-
I0TCA CylLlleCTBeHHBIE PA3AMYHSA B TIOAXOAAX K 3aKPENAeHHIO AAHHOTO MHCTUTYTa. Tak, OAHA rpymma pec-
NyOAUK OTpaHHYMBAAACh KPATKOH A€KAApallMel 0 HAAUYUU COOCTBEHHOT'O TPAXKAQHCTBA 6e3 KaKoro-An6o
packpaITus ero copepyxanus (ct. 4 Koncrurynuu TeiBer; cT. 4 Koncrurynuu bamkoprocrana; ¢1. 21 Kon-
crutynuu Tarapcrana). Apyrue, HAIIPOTUB, IPEATIPHHUMAAN MIOIIBITKY AE€TAABHOTO PETYAHUPOBAHMs, yCTa-
HaBAMBas NIPOLEAYpbI TprobpeTenus u npekpautenus (c1. 9 Koncrurynuu Kapeauu; cr. 5 Koncrurymuu
Ceseproit Ocetun-Aranuu; cT. 57 Koncrurynun Appiren; cr. 12 Koncrurynuu Axytun), mpudem AxyTns
IpeAyCMaTpUBaAa YHUKAABHOE YCAOBHE — «H3BSBHUBIIMN Ha 9TO YKeAaHHEe»: «[paKAQHUHOM peCcIyOAUKH
MOJKET OBITh YEAOBEK I10 POXKACHHIO HAHM Y€AOBEK, TIOCTOSHHO IPOXKUBAIOLINK Ha Tepputopuu Pecrybau-
ku Caxa (SIKyTust), U3BABUBILIMI Ha 9TO )KeAaHHe U npusHaromuil Koncrurynuro Pecniybanku Caxa (Axy-
Tus)» (craTpa 12).

Takum o06pasom, mpu GopMasbHOM EAUHCTBe 6A30BOTO MPHUHIJUIIA O IPOU3BOAHOCTH CTaTyCa KOHKpeET-
Hble KOHCTUTYLJUOHHBIE GOPMYABI ACMOHCTPUPOBAAN IIUPOKHUH CIIEKTP MOAXOAOB — OT CUMBOAMYECKOH
AEKAAPAITUHU AO CO3AAHHUSA CAOKHBIX IIPABOBBIX KOHCTPYKIIUH

B HacTosIIee BpeMs B BbIIIENIepEYHCACHHbIE KOHCTUTYIIUH B3aMeH IIOHATHH «I'PayKAQHUH PecrrybAmkm»
BBEACHBI APYTO€e: «KaKABIH» ANO0 «rpakpaHUH Poccuiickoit ®epepanun». [Ipumedareapno, uto Koncru-
tynus Pecnybauku Aataii (OcHOBHO#H 3akoH) oT 07.06.1997 I. H3HAYaABHO, yKe B MOMEHT CBOETO NPUHI-
THS, He COACPIKAAA IIOHATHUSA PecITybANKaHCKOTO TPAXKAAHCTBA. B ee cTaTbe 12 6BIA0 HAITPAMYIO 3aKPEIIACHO:
«PecrrybAnka AATall He ycTaHaBAMBaeT CBOe TPAXKAAHCTBO, HCXOAUT U3 ToAokeHUsA Korcturynuu Poccnii-
ckoi Pepepaninyl 0 EAMHCTBE TPAXKAAHCTBA B Poccuiickoi Pepepaliny M MPU3HALT, YTO KAKADBIN IPOYKAAHUH
Poccuiickoit Pepepaliiy Ha TEPPUTOPHUU pecTyOAUKH 00AapAaeT BCeMHU ITpaBaMU U CBOOOAAMHU U HeCeT paB-
Hble 0053aHHOCTH, IpeaycMoTpeHHble KoHcTuTynuen Poccuiickoit Pepepanynu u Koncrurynueit Pecry6-
AUKHU AATaii». MOXXHO CKa3aTh, YTO AAaHHBIH OCHOBHOM 3aKOH IIpeACKas3aA OyAyliue TEHACHIIUH B KOHCTH-
TYLIHOHHOM Pa3BUTHU POCCUHCKUX pernoHoB. KoHcTHuTyIMs Aarectana, KoTopast TakKe n3berasa TepMuHa
«rpaxkpaHuH PeciybAnKu Aarectan», 3aKpernasiaa: «KaXablil IpOXXUBAIOLINK Ha TEPPUTOPpUU PecriybAnKH
AarecTaH, 3a HCKAIOUeHHEM HHOCTPAHHBIX TPAXKAAH U AUILL 63 IPaKAQHCTBA, B COOTBETCTBUU C (peAeparb-
HBIM 3aKOHOM SIBASIETCS TPaKAaHHHOM Poccuiickoit Oepeparuu (Aasee rpaskAaHuH)» (CT. 12). AaHHas MO-
A€AB TIpeACTaBAsieT cOO0 HanboAee KOPPEKTHYIO C TOUKHU 3peHus pepepasbHOr KoHCTHTYIMH.

Ha nporspxenun Bceit uctopuu Coserckoro Corwsa ero KOHCTUTYIUH — 1924, 1936 u 1977 ropoB —
IIOCACAOBATEABHO YTBEP)KAAAU IIPUHITUII €AMHOT'O COIO3HOT'O I'paKAAHCTBA. [Ipu aToM $popMyanpoBKa 3TO-
ro MPHUHIUIA CO BpeMeHeM usMeHHnAach. Ecan B Koncturynun 1924 roaa (CT. 7) OHO yCTaHaBAMBAAOCH
«AASI TPOKAQH COIO3HBIX PeCITyOAHK», TO B mocAeAyromux OcHoBHbIX 3akoHax (cT. 21 Koncrurynnu 1936 1.
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u cT. 33 Koncruryuu 1977 r.) 3akpenasaach npsMasi U HepaspbIBHAS CBsI3b: «KaXKADBIIl IpaXKAQHUH COM03-
HOH pecnybAnku siBAseTcs TpakpaHuHOM CCCP» [12, 13, 14]. Ota sBoAronua GOPMYAUPOBOK ITOAYEPKH-
BaAa YKpeIAeHHe BEPXOBEHCTBA 00OIIeCO3HON rOCYAApCTBEHHOCTU. CAEAOBATEABHO, TPAYKAQHCTBO pec-
ny6anx B CCCP 66140 pOU3BOAHBIM (AQHHAsE MOAEAD ObIAQ TIOAHOCTDBIO IIEHTPAAN30BAHHOH, HECMOTPS
Ha PpeAepaTUBHYI0 pOPMY YCTPOHCTBA) OT OOILIECOI03HOTO, YTO TAKIKE AEMOHCTPUPYET YCTOHYHBYIO TEH-
AEHIIMIO K IIeHTPAaAU3aLUU AAHHOTO HHCTUTYTa. PepepaabHbIil 3akoH 31.05.2002 N2 62-O3 (yTparua cuay)
[15] u Pepepanbhblii 3akoH «O rpakpancTBe Poccuiickoit Pepeparn» ot 28.04.2023 Ne 138-D3 [16] He co-
A€PIKaA M He COAEPYKUT YIOMHHAHHUH O IPAXKAAHCTBE CYO'beKTOB, YTO OKOHYATEABHO 3aKpeIAsieT MOHUCTHU-
YeCKYI0, LIeHTPAAN30BaHHYIO MOAECAD.

depeparn3M IpeAlIoAaraeT pasrpaHUdeHHe KOMIIETeHIINH, HO IPAyKAQHCTBO KaK aTpUOYT CyBepeHUTe-
Ta OCTAETCA UCKAIOUUTEABHOH IIPepOraTuBOH (peAepaTUBHOI'O TOCYAAPCTBA B IjeaoM. Aasd Poccun MoHHCTH-
JecKas MOACAD C eAUHBIM peAepaAABHBIM I'PAKAAHCTBOM SABASETCS He TOABKO aA€KBaTHOM, HO M eAUHCTBEH-
HO BO3MO)XHOH, COOTBETCTBYIOIeH ee KOHCTUTYIIMOHHOMY CTPOIO U 0OeclieuynBaoleil TOCyAapCTBEHHYIO
IIEAOCTHOCTb.

IIpoBeAeHHBIN aHAAU3 PETYAUPOBAHUSI UHCTUTYTA TPAKAAHCTBA B PeACPATHBHBIX TOCYAAPCTBAX
Ha puMepe Poccun no3BoasieT cGOPMYAHPOBATD CACAYIOI[HE BBIBOABL.

1. KaroueBbIM (aKTOpPOM, OIIPEACASTIOIIUM MOAEAb PET'YAUPOBAHHs, IBASETCS BOIIPOC O CyBepeHHTETe.
B coBpeMeHHOM AOKTpUHE OOILIEIIPU3HAHO, YTO CYBEPEHUTETOM B IIOAHOM 00beMe 06AaaaeT TOABKO depe-
panys B IIeAOM KaK CyObeKT MeXAYHapOAHOTO IpaBa. CAeAOBAaTEABHO, IPAYKAQHCTBO KaK €ro HeoTbeMAe-
MBI aTpUOYT ABAAETCA HCKAIOYMTEABHOU NIPEPOraTHBOH (peaepaliui KaK HOCHTEAS TOCYAAPCTBEHHOTO CY-
BEpEHUTETA.

2. Poccuiickas Peaepanyis CO3HATEABHO IPUAEP;KUBAIOTCA MOHUCTUYECKOH, IIeHTPAaAU30BaHHOU MOAe-
An. EATHOE TPa)KAQHCTBO CAYKUT MOIIHBIM HHCTPYMEHTOM YKPEIIACHUA FOCYAAPCTBEHHOT'O €AUHCTBA, Ppop-
MHUpOBaHUA 061edesepasbHON HACHTUYHOCTH U IPOTUBOAEHCTBHUSA CelapaTU3MY.

Taxkum 06pa3oM, HHCTUTYT IPAXKAAHCTBA B peACPATHBHBIX TOCYAAPCTBAX, COXPAHAA CBOIO YHUBEPCAAD-
HYIO CYILIHOCTD, CAY)KAT B)KHBIM HHAMKATOPOM 0OaAraHCa MeXAY €AUHCTBOM CTPaHbI U aBTOHOMHEH ee co-
CTaBHBIX YacTeld. AOMUHHUPOBAHNE MOHUCTUIECKON MOAEAU CBUAETEABCTBYET O TOM, YTO B COBPEMEHHOM
MHpe eANHO€e TPAKAQHCTBO PacCMaTpPUBAETCs KaK GyHAAMEHTaAbHAs OCHOBA IIEAOCTHOCTH U CTaOHUABHO-
CTH PpeAepaTUBHOTO FOCYAAPCTBA.
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KAMUTAJTbHbIN PEMOHT OBLLUEMO UMYLLLECTBA
B MHOIOKBAPTUPHbIX OOMAX:
NMPOBJIEMbI U NMYTU PEWLEHNA

Y. A. BopoHuHa, B. B. BopoHUH
OpeHbyprcknii rocyaapcTBeHHbIV yHBepceuTeT (OpeHbypr, Poccus)

Hacrosmjas cTaTes MOCBAILEHA aHAAU3Y IPOOAEM, CBA3AHHBIX C OIIPEACACHHEM ITOPAAKA IIPOBEAE-
HHS KallUTAABHOT'O PEMOHTA 00LIero UMyIlecTBa B MHOTOKBaPTHPHBIX AOMaX, 1 0OOCHOBBIBaeT HEOOX0-
AUMOCTb BHECEHHsI U3MEHEHUH B ACHCTBYIOLIee 3aKOHOAATEAbCTBO. PaccMaTpuUBarOTCA CAOXKHOCTH, BO3-
HUKAOIIUe B IPABOIPUMEHUTEABHON IIPAKTUKE MPH Iepexose oT GOpMHUPOBAHUA POHAA KAIIUTAABHOTO
PEMOHTa Ha CueTe PerHOHAABHOTO oIepaTopa K GOpMUPOBAaHMIO Ha CIIEIIMAABHOM cueTe. BHOCATCA mpea-
AOXKEHHS 110 YTOUHEHHIO BPEMEHHBIX PAMOK BCTYIIACHUSA B CHAY peIleHHH 0611ero cobpanus co6CTBeHHHU-
KOB, a TAaK)Ke I10 KOHKPETU3AI[UH [TePeYHs AHII, IMEIOLINX IIPAaBO Ha IOAyYeHHe HHPOPMAIIUH O CPEACTBAX
Ha CIlennaAbHOM cueTe. OTMeuaeTcs, 4TO IpeAAaraeMble H3MEHEHHs He IOBACKYT HeTaTUBHBIX COIIMAABHO-
9KOHOMHYECKHUX ITOCAEACTBHI. AKIIEHTHPYETCsl BHUMaHHe Ha HEOOXOAUMOCTH MOBBIIIEHHS IIPO3PAYHOCTH
HCIIOAb30BaHUA CPEACTB Ha CIIEIIMAABHBIX CI€TaX KAITUTAABHOTO peMOHTA. [IpeasaraeTcs 4eTKO OIPEeAEAUTh
KPYT AHI], UMEIOIIUX ITPABO AOCTYIIa K HTHPOPMAIIHH O TIAATEXKAX, OCTATKAX U OIIePALIUAX IO TAKUM CYeTaM,
C YKa3aHHeM Ha TO, YTO AQHHbIEe U3MEeHEHHs OYAYT CIIOCOOCTBOBATh YKPEIIACHUIO AOBEPHUs COOCTBEHHUKOB
K CHCTeMe, YCKOPEHHIO TTepeX0Aa Ha CIellHaAbHbIe CUeTa U MOBbIIIEeHHI0 3P eKTHUBHOCTH IPOBEAEHHS Ka-
IIUTAABHBIX PEMOHTOB H YAYUIIEHHUIO JKUAUIIIHBIX YCAOBHH rpakaaH. [ToauepkuBaeTcs, 4To IpeaAaraeMble
3aKOHOAATEABHbIE KOPPEKTUPOBKU OKAXKYT MOAOKUTEABHOE COIIMAABHO-9KOHOMHYECKOE BAUSHHE U OYAYT
CII0COOCTBOBATH AOCTIIKEHHIO LIeAeH FOCYAQPCTBEHHBIX IIporpaMm Poccuiickoit Pepepanum.

KaroueBbIe cAOBa: KAalIUTAABHBIM PEMOHT, MHOTOKBAPTHPHBIH AOM, JKHUAUIITHOE 3aKOHOAATEABCTBO, pe-
TMOHAABHBIH OIlepaTop, CIeIHaAbHBIH CUeT.

MAJOR REPAIRS OF COMMON PROPERTY IN APARTMENT
BUILDINGS: PROBLEMS AND SOLUTIONS

1. A. Voronina, V. V. Voronin
Orenburg State University (Orenburg, Russia)

This article analyzes the problems associated with determining the procedure for major repairs of com-
mon property in apartment buildings, and justifies the need to amend the current legislation. The difficulties
that arise in law enforcement practice during the transition from the formation of a capital repair fund on the
account of a regional operator to the formation on a special account are considered. Proposals are being made
to clarify the time frame for the entry into force of decisions of the general meeting of owners, as well as to
specify the list of persons entitled to receive information about funds in a special account. It is noted that the
proposed changes will not entail negative socio-economic consequences. Attention is focused on the need to
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increase the transparency of the use of funds in special capital repair accounts. It is proposed to clearly define
the circle of persons who have the right to access information about payments, balances and transactions on
such accounts, indicating that these changes will help strengthen the confidence of owners in the system, ac-
celerate the transition to special accounts and increase the efficiency of major repairs and improve the living
conditions of citizens. It is emphasized that the proposed legislative adjustments will have a positive socio-
economic impact and will contribute to achieving the goals of the state programs of the Russian Federation.
Keywords: major repairs, apartment building, housing legislation, regional operator, special account.

Doi: https://doi.org/10.14258/ralj(2026)1.9

OIIPOCBI, CBA3aHHBIE C IIPOBEACHNEM KAlIUTAABHOI'O PEMOHTA 00IIero HMYIIeCTBa B MHOTOKBAPTHPHbIX
AOMaX, OCTAIOTCSI OAHHUMH U3 HabOAee aKTyaAbHBIX U TPeOYIOLINX TOCTOSHHOTO BHUMAHHUA. D PeKTHB-
HOCTb AQHHOH cepbl HANPsIMYIO 3aBUCUT OT YETKOCTH 3aKOHOAQTEABHBIX HOPM U IIPOCTOTHI IIPOLIEAYP,
3aTParuBalOIINX HHTEPEChI 3HAYUTEABHOTO YHCAA IPAXKAAH. B CBeTe MpaBONpPHUMEHUTEABHOM IPAKTUKHU BbISB-
ASIFOTCSE IPOOeABI, TPeOyIoLIe KOPPEKTUPOBKU AAS 00eCTIedeH st IPO3PaYHOCTH 1 OLIEPATHBHOCTH IIPOLIECCOB.

OAuMH u3 HanboAee aKTYaAbHBIX aCTIEKTOB, KACAIOIUXCS KATUTAABHOTO PEMOHTA, — 9TO YCTAaHOBACHHE
CPOKOB IlepexoAa K popMUPOBaHUIO GOHAQ Ha crieriuaAbHOM cuete. CoraacHo yacTu 5 cratbu 173 JKuanm-
HOTro Kopekca P, perteHrie COOCTBEHHUKOB ITOMEIIEHHUH O MPEeKPAIleHNH HAKOTIAeHUH Ha CYeTe perHoHaAb-
HOTO OIIepaTopa U IepeBOAe UX Ha CIIeIIUAAbHbIH CIeT BCTYIAET B CHAY AUIIb CITYCTSI TOA ITOCA€ OHUIIHAAD-
HOTO YBEAOMACHHUS PETHOHAABHOTO omeparopa [1].

VIMeHHO CIeI[HaAbHbIH CUeT ABASeTCSI HanboAee IIPSIMBIM U CTPATeTMIeCKH BBITOAHBIM HHCTPYMEHTOM,
IPeAOCTABASOIIMM AOMOBAAAEABIIAM ITOAHYI0 aBTOHOMUIO U 3 PEKTUBHOCTD B YIIPAaBAEHHH HAKOTIACHHSMH.
Bs16upas aTOT BapHaHT, COOCTBEHHUKHU IIOMEIeHHH B MHOTOKBAPTUPHOM AOMe ITOAYYAIOT OOABIIIE KOHTPO-
Afl HaA CBOMMH B3HOCaMu. OAHAKO AASl peaAM3allH TAKOTO pelleHHs 001eMy cOOpaHHI0 COOCTBEHHUKOB
IPEACTOUT YeTKO CPOPMYAUPOBATH U 3aPpUKCHPOBATH PSIA KPUTHUECKU BAKHBIX ACIIEKTOB. Bo-TepBbIX, 9TO
pasMep exKeMeCSIYHbIX BAOXKEHHH B (OHA KallUTAABHOTO PEMOHTA, KOTOPBIH 00513aH ObITh He HI)Ke MUHH-
MyMa, IpeanucanHoro IToctaHoBAeHHeM [IpaBUTeABCTBA COOTBETCTBYIOIIErO CyObeKTa. Bo-BTOPBIX, CAe-
Ay€eT KOHKPETH3UPOBATh KAHAHAATYPY AepPIKaTeAsl CIIeIIUaAbHOTO CYeTa. B-TpeThnx, He06X0ANMO BBIOpATDH
OaHK AAST OTKPBITHSA 3TOTO CUYETa. B-4eTBepTHIX, HY)KHO OIPEACAUTD AUI[0 UAH OPTaHU3AIHIO, YIIOAHOMO-
yeHHOe Ha GOPMHUPOBAHHE U PACCHIAKY [TAATEIKHBIX AOKYMEHTOB 3a B3HOCHI, BKAIOYAst IMQPOBbIe GOPMATHI
PACCBIAKH, C YCTAHOBAECHHEM MOPSIAKA TIPEAOCTABAEHHS STHX AOKYMEHTOB, CTOUMOCTH CBSI3aHHBIX C 9TUM
olepanui U yCAOBHH UX omAarthl [2, ¢. 9-10].

OTAMYHTEABHAS YepTa CIIEIHaAbHOTO CUeTa, IPEAHA3HAYEHHOT0 AAsT popMUpOBaHUsSI GOHAA KAITUTAAD-
HOTO PEMOHTA, 3aKAI0UAETCS B OAHOM B)KHOM IIPHHIIHIIE: HE3aBUCHMO OT TOTO, KaKOe IOPUANIECKOE AULI0
sBAsIETCS1 GOPMAABHBIM BAAAECABIIEM HAU A€PYKAaTe€AEM 3TOTO0 GAHKOBCKOTO CY€Ta, BCe HAKOIAEHHbIE HAa HEM
$HUHAHCOBBIE CPEACTBA I10 [IPABY IIPUHAAAEKAT COOCTBEHHUKAM [TOMEIeHUH B MHOTOKBAPTHPHOM AOME.
V1 TOAPKO UM IPHUHAAASKHUT UCKAIOUUTEABHOE IIPABO PeIIaTh, KaK OYAYT pacXOAOBAThCS 9TH ACHBIH, Iy TeM
TOAOCOBAHUS Ha 0011eM coOpaHun.

B curyarnusx, KOrAa MHOTOKBAPTHPHOE 3AQHUE He HAXOAUTCS TIO0A YIIPaBA€HHEM TOBApHIeCTBa CO6-
CTBEHHUKOB YKUABSI, JKHAUIIIHOTO HAM HHOTO IPOPHUABHOTO KOOIIEPATHUBA, BAAAEABIIbI IOMEIeHUH COXPaHs-
10T 32 COOOH IIPaBO KOAAETHAABHO, Ha 0611ieM COOpaHNH, IOPYIUTh PErHOHAABHOMY OIIepaToOpy POAb AAMH-
HHUCTPaTOpPa UX HHAMBUAYAABHOTO HAKOIIUTEABHOTO CUYeTa. B TOAOOHOM clieHapuu GaHKOBCKHIL cueT OyaeT
¢$opmMaabHO 0POPMAEH Ha UMsI CAMOT'O OIlePaTOpa, OAHAKO CyBepeHHOe MPAaBO COOCTBEHHOCTH Ha aKKyMY-
AUPOBAHHbBIE CPEACTBA OCTAETCSI HCKAIOYUTEABHO 32 AOMOBAAAEABLIAMHU, KOTOPBIE U ONIPEAEASIOT TIOPSAOK
HX UCIIOAB30BAHUS B CTPOTOM COOTBETCTBHH € JKUAUIIHBIM KOAEKCOM [3, ¢. 28].

Ecau e BAapeABLIaMH CIIeIaAbHOTO cueTa BoiOpanbl TCIK, ynpaBasiolnas KOMIAHUS HAU HHOH KO-
OIlepaTUB, 3TH OPTaHU3ALNK AOAKHBI B 0003HaYEHHBIH CPOK OTKPBITh TAKOH cYeT B GaHKe, BHIOpAaHHOM
cobcTBeHHUKAaMU. BaHK TpeOyeT mpeAbsiBACHHS BCeX HEOOXOANMBIX AOKYMEHTOB, BKAIOUAst IIPOTOKOA pe-
meHus ob1ero cobpanusa cobcTBeHHUKOB. CueT MPU 3TOM OTKPBIBAETCS HA UM TOTO AHUIIA, KOTOPOe YKa-
3aHO B AQHHOM peleHud [3, c. 13].
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Ba)KHO OTMETHTD, YTO IAAHUPOBAHUE KAIIUTAABHOTO PEMOHTAa — 3TO KOMIIAEKCHas 3apada. OHO A0A-
JKHO He TOABKO 00eCIIeqnTh IPUBEACHHE 3AQHUH B HaAAeKalllee COCTOSTHHE U YAYYIIIeHHe UX HH)KeHePHBIX
CHCTeM, HO U FapaHTHPOBaTbh CBOEBPEMEHHOE IPOBEACHHE PabOT C yIeTOM YCTAHOBACHHOH IT€PHOAUYHO-
CTU U paKTHYECKOTO TEXHUYECKOTO COCTOSHUA. Bee IAaHbI AOAKHBI OBITh COAAQHCHPOBAHBI C UMEIOIUMU-
¢ pUHAHCOBBIMH, MaTePHAABHO-TEXHUUECKUMH U TPYAOBBIMHU pecypcaMH, obecrednBas MaKCHMaAbHO 9¢-
$eKTHBHOE UCITOAB30BAaHHUE BBIACASEMBIX CPEACTB [4, c. 22].

Ha AaHHBIH MOMEHT B 3aKOHOAATEABCTBO BHOCATCS U3MEHEHU, KacaIoIHeCs YTOYHEHNA IOHATHIHOIO
anmapaTa B YaCTH YCTAaHOBAEHHS CPOKOB IlepexoAa K GOpMHUPOBAaHHUIO POHAA Ha CIEIIMAABHOM CYeTe KallH-
TAABHOTO PEMOHTA OOIIero HMyIecTBa B MHOTOKBAPTUPHOM AOMe, @ TaKXKe KOHKPETHU3AIUH IIePEeYHs AU,
HMEIOLIUX [IPaBO Ha HHPOPMALUIO O CPEACTBAX HA CIIEIIUAABHOM CUeTe, AAHHbIe H3MEHEHHUs 3aTPOHYT CTa-
U 173 1 177 XKuanmsoro koaekca Poccuiickoit Pepepanuu [5].

AKTYaAbHOCTb AQHHOH TeMbl TaK)Ke IMMOATBEPKAAETCSA CAOBAMHU AenyTaTa [ocyaapcTBeHHOM AyMbl
A.TO. KuppsiHOBbBIM, KOTOPBIH ABASIETCA OAHHM U3 COABTOPOB 3aKOHOIIPOEKTA, HAIIpaBAEHHOI'O Ha YTOYHe-
HHe BOIIPOCOB HAKOIACHUSA CPEACTB Ha KAITUTAABHBIH PeMOHT: «CTapaeMcs ¢ KOAAeTaMH CACAATb TaK, YTO-
OBl B 3aKOHOAQTEAbCTBE OBIAM BCE HIOAHCHI, ONIPEAEASIOLIE CYABOY MHOTOKBapTHPHOTO AoMa. Hamu pe-
menusd mo JKKX, Bonpocam, CBA3aHHBIM C MHOTOKBAPTUPHBIMU AOMaMU — 3TO, B TOM YHCA€, U Pe3yAbTaT
paboTsl mapTuiiHoro mpoekra «IIkoaa KKX» [6].

Aast 3¢ deKTHBHOTO pelieHns 0603HaYeHHBIX TIPOOAEM U TOMCKA HanboAee parMaTHIHbBIX TOAXOAOB
0co60e BHIMaHUeE CAEAYET YACAUTh PEAAU3AI[HH COIIMAABHBIX TPOEKTOB. FIX OCHOBHas LieAb — 00ecrednTh
AOCTYITHOCTB, KOMOPT U 6€30I1aCHOCTD IPOKUBAHMA B MHOTOKBaPTHPHBIX AOMAX, @ TAK’Ke TOBBICUTD ITpa-
BOBYIO I'PaMOTHOCTb I'PQXKAAH B cpepe KUAUITHO-KOMMYHAABHOTO X03AHCcTBa. [T0AOOHBIe HHUIIMATHUBEI
BBICTYIIAIOT ACHCTBEHHOM NMAATGOPMOI AASI HAAQKUBAHHS COTPYAHUUECTBA MEXKAY OpraHaMU BAACTH, CO6-
CTBEHHHKAMHU JKHAbS ¥ KAIOUeBbIMH ydacTHHKaMU JXKX-pbIHKA: YIPAaBASIOIUMU OpraHU3AUAME, IIOCTaB-
IIMKaMH KOMMYHAABHBIX YCAYT U PETMOHAABHBIMH OIlepaTOpaMH KallUTaABHOTO PeMOHTA. TaK, OTAMYHBIM
KeHCOM TaKoTo PoAa siBAsgeTCs ¢peaeparbHbIH IpoeKT «EAanHON Poccum» «Ilkoaa XKKX» [7].

PernonaspHas mporpaMma KalluTaAbHOTO PEMOHTA UTPAeT KAIOUEBYIO POADb B TIOAACPKAHUH XKUAUIITHOTO
¢$oHaa. FIMEeHHO OHa MO3BOASET MAAHUPOBATh M OPTaHU30BBIBATh PAbOTHI, 0OeCIIeYnBaTh GUHAHCOBYIO MOA-
AEP)KKY U3 GIOAYKETOB PAa3AMYHBIX YPOBHEH U KOHTPOAUPOBATh CBOEBPEMEHHOCTDb UX IIPOBEACHHUS KaK CO0-
CTBEHHHMKAMH, TAK U PeTHOHAABHBIM onepaTopoM. OAHAKO YYUTbHIBAas HEYMOAMMBIH IIPOLIECC CTAapEeHUs Cyllle-
CTBYIOIIUX 3AQHUH U HeIIpePBIBHBIN BBOA B 9KCIIAYaTaIIMIO HOBBIX, CPOK OKOHYAHUA PETHOHAABHON IIPOTPAMMBbI
PHCKyeT IOCTOSHHO OTOABHTaThCA B Oyayee. Ecan ¢pepepasbHOE 3aKOHOAATEABCTBO OCTaHETCS Oe3 H3MeHe-
HUH, peTHOHAABHBIE IIPOTPAMMBI PUCKYIOT CTaTh «BEYHBIMH» U YTPATHTh CBOIO aKTYaABHOCTb [8, C. 4].

Opranusanus KallUTaAbHOT'O PEMOHTA HANPAMYIO 3aBUCUT OT PerHOHAABHOU IIPOrPAMMBbI, KOTOpas
YTBEP)KAAETCS B KAXKAOM cybbekTe Poccuiickoit Pepepanun. ITOT KAIOYEBOH AOKYMEHT BKAIOYAeT B cebs
IIOAHBIH TIepeYyeHb MHOTOKBAPTHUPHBIX AOMOB PEeTHOHA, TA€ TAQHUPYETCs IIPOBeAeHUe PaboT, a TaKKe yCcTa-
HaBAMBaeT CTPOT'YI0 OUYE€PEAHOCTb UX BBIOAHEHUA. IIpu 3TOM CTOUT OTMETHUTD, YTO CPOKH PeaAU3alUU
KOHKPEeTHBIX PeMOHTHBIX MEPOIIPHATHH, OIIPEACACHHBIX B 3THX PeTHOHAABHBIX IIPOrPAMMAX, PACCYUTAHBI
Ha TIEPHOA, He MPEBbIIIAOLINH Tpex AeT [9].

IIpu sTOM Ha paKTHUKE HEPEAKO BO3HUKAET CUTYAIlUs, KOTAQ PeTHOHAABHBIH OIIepaTop 110 KalIUTAAb-
HOMY PEMOHTY CTaAKHMBAeTCS C TPYAHOCTAMH. OAHOH U3 CyIIeCTBEHHBIX IPOOAEM OCTAeTCs TOYHOE OIIpe-
A€AEHHE AQThI IOAYYEHHS pellleHus o0iiero cobpannsa co6CTBEHHUKOB MHOTOKBapTHPHOTO AOMa. OTa He-
OIIPEAEACHHOCTD BBIHY)KAAQET AOIIOAHHTEABHO 3aIpallINBaTh HEOOXOAUMYIO HHPOPMALUIO AUOO Y CaMUX
COOCTBEHHHKOB, AM00 y BAaA€ABLIA CIIEIIMAABHOTO CYeTa. TaKOH [TOAXOA 3HAUUTEABHO YCAOXKHSIET IPOLIEAY-
Py IlepexoAa OT OAHOM $popMbI co3AaHHA POHAA KAalIUTAABHOTO PEMOHTA K APYTOH.

AAf ycTpaHeHHs 0003HaueHHON HEeOIPEASACHHOCTH U COBEPIICHCTBOBAHUA ACHCTBYIOIIETO 3aKOHOAR-
TEABCTBA 0COOEHHO BaXKHO YTOYHHUTH BPEMEHHOH IEPHUOA OTCUETA, TO €CTh HEOOXOAUMO OIPEACAUTD YeT-
KHH MOMEHT, C KOTOPOT'0 HauWHAETCS UCIYUCACHHE TOAUYHOTIO CPOKA, CACAYIOLIETO 3a IIOAYyYeHHEM peryo-
HAaABHBIM OIIepaTOPOM pelleHHsA 061iero cobpaHusa COOCTBEHHUKOB OMEIeHUI B MHOTOKBAPTUPHOM AOME.
OTO MOKeT OBITh, HAIIPUMEP, AATa PETUCTPALIMU PELIeHHs B YCTAHOBACHHOM IOPSIAKE HAU HHas PUKCUPYe-
Mast AATa, HCKAIOYAIOIasi AByCMBICACEHHOE TOAKOBaHHe. TaKkoe yTOUHEeHHe TO3BOAUT U30eXKaTh CIIOPHBIX CH-
Tyalu{ U YCKOPHUT Ilepexoa K pOpMUPOBAHUIO GOHAA Ha CIIEIIMAABHOM CUETe.
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[ToMHMO 3TOr0, HadpeAa HEOOXOAUMOCTb YTOUHHUTD KPYT AUL], UMEIOLIHX IIPaBO AOCTYIIA K UHPOPMALIUH
0 CPeACTBAX Ha CIEIIMAABHBIX CYeTaX KAlIUTAABHOT'O peMOHTa. KpUTHYeCKH Ba)KHO OAHO3HAUHO 3apUKCHPO-
BaTbh, KTO UMEHHO UMeeT IIPaBO UCTPeOOBaTh AQHHbIE O 3aUHMCACHHBIX IIAATEKaX OT COOCTBEHHHUKOB, BEAU-
YHMHe 0CTaTKa U 000 BCeX Oleparyax, IPOBEACHHBIX 10 AAHHOMY cueTy. boAee cTporoe ouepuuBaHUe 9TOIO
KPYTa AWII IPUBEAET K CYIIeCTBEHHOMY YBEAMYEHUIO OTKPBITOCTH B UCIIOAB30BAHUU (PUHAHCOBBIX pecyp-
COB, IIPeAHA3HAYEHHBIX AASl PEAAU3AI[H [IPOTPAMM KAlIHTAABHOTO PEMOHTA, U YKPEIAEHHIO AOBEpHUs C06-
CTBEHHHKOB K MeXaHH3MaM HAKOIAEHHUA U PACXOAOBAHHUA CPEACTB.

Ba)kKHO OTMETHTB, 4TO ITpeAAaTaeMble H3MEHEHH COOTBETCTBYIOT TOAOKeHHAM Aorosopa o EBpasuii-
CKOM 9KOHOMHYECKOM COI03€, a TAK)Ke IOAOXKEHUAM HHBIX MEKAYHAPOAHBIX AOTOBOpOB Poccuiickoii epe-
PalliH U He 3aTParuBaoT cpepy IPeAIPUHUMATEAbCKON U HHOH S9KOHOMHYECKOH AITEABHOCTH, OLIEHKA CO-
OArOAeHUS TpeOOBaHUI B KOTOPOH OCYIIeCTBASIETCA B paMKaX 'OCYAQPCTBEHHOTO KOHTpoAs [10].

[TpuHATHE U3MeHEeHUH, HallpaBA€HHbIX Ha yTOYHEHHe IIOHATHIHOTO alapaTa B YacTH IIPOBEACHH Ka-
IMUTAABHOTO PEMOHTA, He OK)KeT HeTaTHBHBIX COLIMAABHO-9KOHOMHYECKHX, PUHAHCOBBIX U MHBIX IIOCAEA-
CTBHUH, B TOM YHCA€ AASI CYOBEKTOB IIPEAIPUHUMATEABCKOH U HHOH 9KOHOMUYECKOH AEITEeABHOCTH, a, Ha-
060poT, OYAET CIOCOOCTBOBATb AOCTIIKEHHIO IjeAeH FOCYAAPCTBEHHBIX IporpaMm Poccuiickoit Peaepanun.

ITpu BHeceHUU AQHHBIX YyTOYHEeHUH B cTaThu 173 u 177 KuaungHoro kopekca Poccuiickoit ®eaeparun
YCTPAaHHUTCA HEOIIPEAGACHHOCTD B IIPAaBONPUMEHUTEABHOH IIPAKTHKe, YIPOCTATCS IIPOLIEAY PBI IIEPEX0AA Me-
KAY GopMaMH CO3AaHUS POHAA KAIIUTAABHOTO PEMOHTA, A TAK)KE MOBBICUTCA IIPO3PAYHOCTh UCIIOAB30Ba-
HHA CPEACTB COOCTBEHHHKOB. DTO, B CBOIO OUYePeAb, OYAeT criocobcTBOBaTh HoAee 3P PeKTHUBHOMY IpOBe-
A€HHIO KallUTaAbHBIX PEMOHTOB U, KaK CAGACTBHE, YAYUYIIEHUIO YKUAUIIHBIX YCAOBHH I'PaskAaH.
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OCOBEHHOCTU UCIMNOJIHEHNA MEXXOYHAPOOHbIX
KOMMEPYECKNX KOHTPAKTOB B COBPEMEHHbIX
OKOHOMUNYECKUX YCJ10BUNAX
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ANITaviCKub rocyAapCTBEHHbIV yHUBEPCUTET (bapHayi, Poccusi)

.. Matsees
Ioyrnna komnarnmi «CTtasnkep» (bapHays, Poccus)

B HacTosmee BpeMsa NPOTUB Hallled CTPaHbI Pa3BsA3aHa HACTOAILAA CAHKIMOHHAA BOKHA. B aTuX ycao-
BHAX CTPAAAIOT TaKXKe M CyOBEKThI XO3AHCTBEHHOH ACATEAPHOCTH, OCYLIECTBAAIOIIHE MEXAYHAPOAHYIO
KOMMEPYECKYIO ACITEABHOCTb IOCPEACTBOM 3aKAKOYEHHsI KOMMEPYECKUX KOHTPAKTOB. 3aTPYyAHEHHUS POC-
CHHCKHUX AUI] 06YCAOBAEHBI OCYIIECTBASEMBIMU OTPAHUYHTEABHBIMHU ACHCTBHAMH HEADPY)KeCTBEHHBIX TOCY-
AApCTB, B yrcAe Kotopbix — CIIIA, Beaukobpuranus, ABCTpaAus U APYTHe TOCYAQPCTBa, a Takxe EBporneii-
CKMH COI03. B CAOXKMBIIHUXCSH YCAOBUAX AAS POCCHHMCKHX TIPEATPUHUMATEASH OKa3bIBAeTCS HEOOXOAUMBIM
He TOABKO IIPUHATHE BO BHUMAaHHUE YKa3aHHBIX OTPAHMYEHUH, HO M OCYILIIECTBAEHHE ACCTBUM, HAlIPABAEH-
HBIX Ha YMEHBIIEHHE X HETaTUBHBIX TOCAEACTBUH ITyTEM BKAIOUEHHS B MEXKAYHAPOAHBIE KOMMEPUYECKHE AO-
TOBOPBI C Y4aCTHEM POCCHHICKHX AUI] HeOOXOAMMBIX HAH, 110 KpaiHel Mepe, JKeAaTeAbHBIX OTOBOPOK. BaskHO
IIOHUMATh, YTO OT BO3SMOJKHOCTH OCYIIeCTBACHUS XO3SHCTBYIOIIUMH CYObeKTaMU MEXXAYHaPOAHBIX KOM-
MepYeCKHX KOHTPAKTOB TAK)Ke 3aBUCHT U BO3MOXXHOCTb pU3HYECKHX AUIL Ha TeppuTopuu Poccuu morpe6-
AATH TOBAPBI U YCAYTH, TPOH3BOAMMBIE 32 pybesxom. [Tpo6AeMbI HCIIOAHMMOCTH KOHTPAKTOB Ha pOHE CaHK-
IIMH BaYKHA M IOTOMY, YTO OT CYO'beKTOB B AAHHOM CAyYae 3aBUCHT TO, KAK OHU CMOTYT IPEOAOAETb AAHHYIO
npobaeMy TaKkKe B KOHTEKCTe U IPUMeHeHHUs MTpadoB B UHOCTPAHHBIX IOPUCAUKIIUAX B OTHOIICHHH HHO-
CTpaHHBIX KOHTpareHToB. IIpoanaAnsupoBaHa cyaebHas apOUTpakHasd MPAKTHKA CYAOB PAa3HBIX ypOBHEH
U TIPEAAOKEHBI OTIPEACACHHBIE PEKOMEHAAIIUH CYyO'beKTaM S5KOHOMHYECKOH AeATeABHOCTH. AaHa XapaKTe-
PUCTHKA 0OCTOATEABCTB HEITPEOAOAUMON CHABI M KPUTEPUH OTHECEHHUS K TAKOBBIM.

KaroueBble cAOBa: MeXAYHaDOAHOE YaCTHOE ITPABO, MEKAYHAPOAHBIM KOMMEPYECKUI KOHTPAKT, CAaHK-
IIMOHHAs OTOBOPKA, HPUAUYECKOE AUII0, CAHKI[UH.

FEATURES OF THE EXECUTION OF INTERNATIONAL COMMERCIAL
CONTRACTS IN MODERN ECONOMIC CONDITIONS

E. Y. Kovalenko
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Currently, a real sanctions war has been unleashed against our country. In these conditions, business
entities engaged in international commercial activities through the conclusion of commercial contracts
also suffer. The difficulties of Russian individuals are caused by the restrictive actions of unfriendly states,
including the United States, Great Britain, Australia, the European Union and other states. Under the current
conditions, it is necessary for Russian entrepreneurs not only to take into account these restrictions, but also
to take actions aimed at reducing their negative consequences by including necessary or at least desirable
reservations in international commercial agreements with the participation of Russian persons. It is important
to understand that the possibility of economic entities implementing international commercial contracts also
depends on the ability of individuals in Russia to consume goods and services produced abroad also depends.
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The problem of the enforceability of contracts against the background of sanctions is also important because it
depends on the subjects in this case how they will be able to overcome this problem also in the context of the
application of fines in foreign jurisdictions against foreign counterparties. The judicial arbitration practice of
courts of different levels is analyzed and certain recommendations are given to subjects of economic activity.
A description of force majeure circumstances and criteria for attribution to such circumstances are given.

Keywords: private international law, international commercial contract, sanction clause, legal entity,
sanctions.
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a CETOAHSAIIHUM A€Hb Pa3BUTHE COTPYAHHYECTBA CO CTPaHAMM A3HH ABASIETCS OAHOM U3 IIPUOPHU-

TeTHBIX 3aAa4 Pa3BUTHA BHEITHUX OTHOIIeHNH Poccuiickon Oepepanyiy, 1 BHEITHEOKOHOMUYECKAs

AEATEAPHOCTD KaK C AABHUMH IIAPTHEPAaMU B A3HaTCKOM pPeruoHe, TaK U C ADYTUMH CTPaHaMH 3TO-
r'O peTHOHa SABASETCS XOPOLIUM IIPUMEPOM 9TOTO COTPYAHHUECTBA. SIpKuM npuMepoM pasBUTHA BHEIIHe-
5KOHOMHYECKHUX CBA3EH ABAAIOTCSA MEKAYHAPOAHDBIE KOHTPAKTDI, KOTOPbIE 3aKAFOYAIOTCS MEXKAY X034HCTBY-
IOLIIUMU CyO'beKTaMHU CTPaH, BEAYIIUX TOPTOBAIO.

MesKAyHapOAHbIe KOHTPAKTBI ABASIOTCS CIIOCOOOM B3aUMOAEHCTBHUS YaCTHBIX CYO'bEKTOB, HAXOASIIHX-
s TIOA Pa3AWYHBIMU I0PUCAUKIIUAMU. ToproBo-npomsliiiAeHHas asaTa Poccuiicko Geaepanyu onpeaeas-
€T BHEIIHETOPIOBbI KOHTPAKT KaK OCHOBHOM KOMMepUeCKHI AOKYMEHT BHEIIIHETOPrOBOH OIlepaliiu, CBU-
AETeAbCTBYIOLIUN O AOCTUI'HYTOM COTAAILIEHUH MEXAY CTOpoHaMHU. [IpH 5TOM He Ka>KABIH KOHTPAKT MOKHO
Ha3BaTb MEKAYHAPOAHBIM, @ TOABKO TOT, KOTOPBIH 3aKAF0YAETCSI CTOPOHAMH, HAXOAALTUMHUCS TIOA IOPUCAUK-
M€l pasHbIX TOCYAAPCTB.

CoraacHo norokeHuto Kousernnuu Opranusanun O6beAnHeHHbIX Hanuit o AOroBopax MexAyHapOA-
HOH KYNAH-TIPOAQKH TOBApOB, B KaueCTBe 00A3aTEABHOTO YCAOBHSA B 9TOM CAydYae BBICTYIIAeT MECTOHAXO-
KACHHE CTOPOH 3aKAI0YaeMOro KOHTpakTa [1]. Tak, MeXXAyHapOAHBIM IIPU3HAETCA KOHTPAKT B TOM CAyYae,
€CAY CTOPOHBI HIMEIOT OAHY TOCYAQPCTBEHHYIO IIPHHAAACKHOCTD, HO PACIIOAOKEHBI OHU B Pa3HBIX CTPAHAX.
CAeA0BaTEABHO, COTAACHO ITOAOXKEHUAM AQHHOHW KOHBEHIIMH, KOHTPAKT He OYAET CUMTATBCA MEKAYHAPOA-
HBIM, €CAU CTOPOHBI C pa3HOH IOCYyAaPCTBEHHON IPHUHAAAEKHOCTBIO €r0 3aKAIOYAIOT HAa TEPPUTOPUHU OA-
HOTO TOCYAQpCTBa.

B HacTOAIIMI MOMEHT LIUPOKOE PAacIIpOCTPaHeHHe IOAYYHAH TaK Ha3bIBaeMble CAHKI[UU, KOTOPbIe BBO-
AAT OAHU CTPaHBI IPOTUB APYTHX B Pa3AUYHBIX CEKTOPaX 9KOHOMHUKH. OAHAKO 3TH CAaHKIIUH 3aTParuBaloT
KaK BCI0 9KOHOMHKY OTACABHOH CTPaHBbI, TAK U OTACABHBIX CYObEKTOB 9KOHOMUYECKON AeATEAPHOCTH. CaHK-
IIUM — 3TO Mepa BO3ACHCTBUS, UMEIOLas OTPaHHYUTEABHBIH XapaKTep Ha CyObeKTa B 9KOHOMHUIECKOH ce-
pe C LIeABIO IPUHYKACHHUA K OIIPEACACHHOMY ITOBEACHUI0. HecOMHEHHO, OHU NMEIOT He3aKOHHBIH XapaKTep.

AAst Hauara 06paTHM BHUMaHUe Ha TO, YTO C FOPUANYECKOH TOUKH 3pEeHUS eCTh Mepa OTBETCTBEHHOCTH,
IIPeAyCMOTPEHHas 3a COBEpILIEHHOE ITPaBOHAPYIIEeHHE. 3ACh BYKHO OTMETHUTb, YTO 06 OTBETCTBEHHOCTH
POCCHICKUX AUL TOBOPUTD He IIPUXOAUTCS 10 TOH IPUYHHE, YTO IIPAaBOMEPHbIE CAHKIIMH, HMEIOI[e MeCTO
B MEXXAYHApPOAHOM IIpaBe, He MOTI'YT HAAAraThCsl OTAGABHBIMU I'OCYAAPCTBaMU. beps BO BHUMaHMe TOT QaKT,
4YTO Ha AQHHBIH MOMEHT IIPHHAT U ACHCTBYET YKe IIeCTHAALATBIN IaKeT CAaHKIUH, AAT POCCUUCKUX NPeA-
NpUHUMaTeAel CTAHOBHUTCA BbIPabOTKA ITPaBUAA IOBEACHHS, YMEHBIIAOIIET0 PUCKH, B CBA3U C OTpaHUYe-
HHUAMH IPOCTO HeobxoauMa. B cdhepe MeAyHAPOAHBIX KOMMEPUYECKHUX KOHTPAKTOB AASI 9TOTO IPEAyCMO-
TPeHbI CIIeIIMAAbHbIE IPAaBHUAA HAH CIIEI[HAAPHbIE OTOBOPKU B MEKAYHAPOAHBIX KOMMEPYECKHUX KOHTPAKTAX.

B Texymux ycaoBusax Poccus HAXOAUTCS IIOA 3HAUUTEABHBIMHU OIPAHUIUTEABHBIMHI MEPAMHU CO CTOPO-
HBI pAAA rocyAapcTB. [IpuHHuMas Bo BHMMAaHHE 3TH OTPaHUYHUTEAbHbIE MEPbI, CETOAHA KOHTPAreHThI 110 Me-
KAYHapOAHBIM KOHTPAKTaM IIPUMEHAIOT TAKOH MHCTPYMEHT, KaK CAaHKI[MOHHAas1 OTOBOPKa. AAd HadaAa CTO-
UT CKa3aTbh, YTO TAKHE CAHKI[OHHbIE OTOBOPKH, a €CAU TOBOPHUTD LIIHPe — TO IIPABOBbIe OTOBOPKU, AOAYKHBI
OBITh, C OAHOH CTOPOHBI, THOKUMHU, AAS TOTO YTOOBI OHM MOTAM BBIAEP)KATh U3MEHSIOI[HECs] BHEIITHETIOAH-
THYEeCKHE 0OCTOATEABCTBA, C APYTOH — OBITh YeTKO CPOPMYAHPOBAHHBIMH, AASL TOTO YTOOBI HE AOITYCKATh
Pa3sAHYHOIO TOAKOBAaHMS.
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Kax ormerna P.C. Kamanckuii, caMo CyliecTBOBaHHE IIPaBOBBIX OTOBOPOK y4eHble 00YCAOBAMBAIOT,
KaK IPaBHUAO, «CAOXKHOCTBIO IIPAaBOBOT'O PET'YAUPOBAHUs, TA0OaAM3aIIeH, yBeAUUeHHEM CAyYaeB IPOHUKHO-
BEHUA B HAIIHOHAABHBIE IIPABOBbIE CUCTEMbI HHOCTPAHHOTO IIpaBa». B CBA3K cO CKa3aHHBIM OTHIOAD HE CAY-
YaeH U KOHTEKCT I1epBOT0 YIIOMHUHAHHA IPaBOBOM OTOBOPKU — HEIPU3HAHME HOPM 3aKOHOAATEAbHbIX aK-
ToB Erunra puMAssHaMHU B CHAY UX IPOTHBOPEYHS BO33PEHUAM IIOCACAHHX [2, c. 21-22].

He npeTeHAys Ha eAMHCTBEHHO IIPABUABHOE OIIPEACACHUE CAHKIIMOHHOM OTOBOPKH, OTMETHM AHIIIb TO,
YTO TaKHe OTOBOPKU — IIPEAYCMOTPEHHbBIE MEXKAYHAPOAHBIM KOMMEPUYECKIM KOHTPAKTOM ITOAOXKEHHUS, pe-
T'YAHUPYIOILIE AeHICTBHE AOTOBOPA B YCAOBUAX CAHKIIMOHHBIX OIPAaHUYEHHUH.

O.®. 3acemMKOBa OTM€YAET, YTO C y4E€TOM TOTO paKTa, YTO SIKOHOMHUYECKHE CAHKIIUM OTHOCATCA K Ka-
TeTOPUY CBEPXUMIIEPATHBHBIX HOPM IIpaBa, HAIIPABACHHBIX Ha 3aIIUTY BHYTPEHHETO U/MAU MEXKAYHAPOA-
HOTO IyOAMYHOTO MOPSIAKA, K&XKAAsI CTOPOHA CAEAKH OYAET HeCTH COOTBETCTBYIOIHE Ty OANIHO-IIPABOBbIE
0053aHHOCTH 110 COOAIOAEHHIO IPUMEHHUMBIX K HeH CaHKI[MOHHBIX OTPaHUYEHHH, KOTOpbIe HEeAb3sI OYAeT Hc-
KAIOYHUTb HAH 0O0HTH Yepes BbIOOp HHOCTPAHHOTO IPUMEHUMOTO IIPaBa K KOHTPAKTY. AAS XO3SHCTBYOIIUX
CYOBEKTOB €AMHCTBEHHBIM BaPUAHTOM ITIOBEACHUS, KOTOPBIH ITO3BOASIET UM OCTaBaThCs B paMKaX IPaBOBO-
IO TTOASL, SIBASIETCSI COOAIOAEHNE CAHKIIMOHHBIX OTPaHUYEHHH TOW IOPUCAUKIINY, HAI[HOHAABHOCTb KOTOPOH
OHU MMEIOT U/HUAU B KOTOPOM OHU BEAYT CBOIO AEITeABHOCTb. Ha AOCTHXKeHMe 5TOro pe3yAbTaTa U HalleAe-
HbI CAHKI[HOHHbIE OTOBOPKH, B KOTOPBIX IIPONUCHIBAETCA 005A3aT€ABCTBO KaXKAOH U3 CTOPOH 110 KOHTPAKTY
[PUAEPKUBATHCS IPUMEHUMbIX CAHKI[HOHHBIX OTpaHUYeHUH [3].

IIpu BeA€HHNH IIeperoBOPHOTrO IIPOLIeCCca CTOPOHBI BCETAQ CMOTPAT Ha IIAFOCHI X MUHYCBI Pa3HBIX IIPAaBO-
BBIX CHCTEM M M30HPAIOT Ty IIPAaBOBYIO CHCTEMY, BHITOAHYIO AASL BCEX CTOPOH IIPOIiecca, YTOObI COXPAHUTh
JaCTHOIIPaBOBble OTHOIIEHUA MEXAY HUMHU.

ITpu 5TOM CTOPOHAM CTOHT OIIPEACAUTD, YTO UMEHHO B YCAOBHAX 3aKAIOYEHHOTO KOHTpaKTa OyAeT pac-
[[EHUBAThCSA U TTOMIAAATD [TOA TIOHATHE CAHKITUH, a TaKXKe, Kak oTMevaAa H. FO. [TimeHnyHas, He0OXOAUMO Tie-
PEUYHCAUTh KOHKPETHbIE CTPAaHBI, MEXXAYHAPOAHBIE OPTAaHU3AIHH, OPraHbl, KOTOpbIe BBOAAT cankuuu (EC,
CIIA, Beaurobpurauus, OOH u npoune) [4, c. 120].

Koraa KOHTpareHTbI U30UPAIOT POCCHIICKOE IIPABO, TO 3TO OYAET CYMTAThCS HapylIeHHeM Iy OAMYHOTO
HOPSIAKA, IOCKOABKY HOPMBI 00 OAHOCTOPOHHEM OTKa3e OT AOTOBOPa IOCTAaBKH, IPEAYCMOTpPEHHbIE CT. 523
I'pasxxpaHckoro kopekca Poccuiickoit Pepepaniniy, ABAAIOTCA UMIIEPATUBHBIMY, A TlepeyeHb — 3aKPbIThIM.

ITpu sToM poccuiickue cyae6HbIE OpTaHbI CAHKIIUM HHOCTPAHHBIX T'OCYAQPCTB He IIPU3HAIOT, 4TO CO3AA-
eT AOTIOAHUTEAbHbIE PUCKH AASI HHOCTPAHHOTO KOHTpareHTa. TOYKOH paBHOBECHs MOXKeT ObITh OTOBOPKa
0 IPUMEHUMOM IIPaBe HHOCTPAHHOH KOMITaHHEH — B 3TOM CAyJae ITyOANYHBIN IOPSAOK He OYAET HapyIleH.

Cya B Aeae Ne A40-132383/2021 yaoBaeTBOpHA TpeboBanus Hcrija. [To MHEHHIO CyAQ, ACHCTBHS II0 OA-
HOCTOPOHHEMY OTKa3y OT IIPEAOCTABACHHSA YCAYT, BbIPAa3UBIIEMYCsA B OAOKMPOBKE aKKayHTa M KaHaAa Opra-
HU3aIUH, IPOTUBOpPEYaT:

1) cBepXMMIIEpaTHBHBIM HOpPMaM U Ny6AndHOMY HOPSIAKY PD;
2) OCHOBOIIOAAraOIUM HOPMaM MEXAYHAPOAHOTO IpaBa B 00AACTH 3aIUTHI IIPaB YeAOBeKa, obec-
HeveHus He3aBUCHMOCTH M aBTOHOMHHY CIIOPTUBHOTO ABIKeHHUA [5].

B Apyrom aAeae cya KacCallUOHHOM MHCTaHIIMH IIOATBEPAHA MO3UIIUIO CYAQ IIEPBOM U alleAAIIIMOHHOM
HMHCTAHIIUHY 10 AAY O AeCTBUTEABHOCTH M HCIIOAHUMOCTH CAHKIITMOHHOH OrOBOPKU 110 AeAy AO «YdaAuH-
cknit TOK» («ITokymareab») 1 OO0 «CanpBuk Maitaunr aupA Koncrpakura CHI» («IToctaBimuk») [5].

B cBA3u ¢ TeM, YTO TOProBble OTHOIIEHH B HACTOAIMIMN MOMEHT HaXOAATCS MOA BAMAHUEM CaHKLIMH,
IIAHC He MOTAcTb II0A HUX OKa3bIBaeTCS MUHHUMAABHBIM, BKAIOUEHHE B AOTOBOP OTOBOPKHU O TOM, UTO CaHK-
IIMH ABASAIOTCS 0OCTOSATEABCTBOM HEIIPEOAOAUMOH CHABI, Y)K€ CTAHOBUTCS HEAKTYaAbHBIM, IOCKOABKY He OT-
BEYAeT KPUTEPHIO YPEe3BbIYAHOCTH.

CaeAyOIINH CII0OCOO CAaHKIIMOHHOH OTOBOPKU MOYKHO PacCMaTpPUBATh KaK BO3MeEI[eHHe IOTePb, IIPeAY-
cMmoTrpeHHoe cT. 406.1 I'paxxpanckoro kopekca Poccniickoit ®epepannn. PopMyAMpOBKa AAHHOT'O BHAA OTO-
BOPKHU OTHOCHUTCS Ha OyAyllMe TIEPHOABI, He CBA3aHHbIE C HapyIIeHHeM AOTOBOPA, H OYAYT IPUMEHATHCS
B CAy4ae HaCTYIA€HHs CAaHKIJHOHHOTO prcka. OTOBOpKa MOKeT BKAIOUATh 0053aT€AbCTBO CTOPOHBI, BKAIO-
YeHHOH B CAaHKI[MOHHBIH CIIHCOK, YBEAOMHUTD APYT'YIO CTOPOHY O IIPOU3O0IIEALIIEM, & TAKXKE BO3MECTUTD KOH-
TPareHTy yOBITKH, COTAACOBAaHHbIE MEXAY CTOPOHAMH.
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Hcxops us Ilocranosaenus I1aenyma Bepxosroro Cyaa PO ot 11 urons 2020 r. N2 6 «O HEKOTOPBIX BO-
Ipocax IpUMeHeHUs OAOXKeHHH ['paskpaHCKOro Kopekca Poccuiickoit Pepepanuu o mpexpaiieHUu 065-
3aTeABbCTB», KDUTEPHUAMH AAHHOTO CIIOC00a ABAAIOTCA CACAYIOIINE: TIOCTOSHHBIN XapaKTep, MPelATCTBUL
HEAb35l yCTPAaHUTh HUKAKUM HHBIM CIIOCOOOM, A@)Ke C IPUBAEYEHUEM TPEThHX AU [6].

Elle 0OAHMM BaXKHBIM YCAOBHEM MEXAYHAPOAHOTO KOMMEPUYECKOTO KOHTPAKTA ABAAETCSA YCAOBHE O IIeHe
U HOpsIAKe ee ymaaTel. Kak nmpaBuao, mporpaMma MeXAyHApOAHOIO KOMMEPYECKOTO KOHTPaKTa IpeAycMa-
TPUBAET BAAIOTHYIO OTOBOPKY B T€X CAy4asX, KOTAA KaK MUHHUMYM AAS OAHOH M3 CTOPOH AOTOBOPA OIlAaTa
IPOHM3BOAUTCS B MHOCTPAHHOMU BaAtoTe. Toraa B TOAOOGHBIX CAyYasX BaXKHO BKAIOYATh B IIPOI'PaMMY AOTO-
BOpPa BAaAIOTHYIO OTOBOPKY.

IIpu stom, kak oTMeuaeTca B IlocranoBaenun Ilaenyma BepxoBHoro Cypa PO ot 22.11.2016 1. Ne54
«O HEKOTOPBIX BOIIPOCAX IPUMeHEHHsT 00OIIUX oAOKeHNH ['paskpaHcKoro Kopekca Poccuiickoii Pepepariuu
06 00513aTeAbCTBAX U UX UCIIOAHEHUH », CACAYET Pa3AHYATh BAAIOTY, B KOTOPOH AGHEKHOe 00:3aTeAbCTBO BbI-
paXeHO (BAAIOTY AOATA), U BAAIOTY, B KOTOPO# 9TO AeHEIKHOE 00513aT€AbCTBO AOAYKHO OBITH HCIIOAHEHO (Ba-
AIOTY TIAATeXa). BaAloTOI AOATa MOXKET OBITH AI0Oas, B TO BpeMsl KaK BAAIOTY ITAATeXa B HACTOALIee BpeMs
1eAeco00pasHO YCTaHABAMBATD B 6€30IIaCHOM AAS ce0s1 U KOHTPAareHTOB ACHEXKHOM eaAnHHIe [7].

Taxoxe BaYKHBIM MOMEHTOM, Ha KOTOPBIH CTOUT 0OpaTUTh BHUMaHHe, — 9TO BOIIPOC IIPHMEHHUMOTO IIpa-
Ba B M&XKAYHapOAHOM KOMMepPYeCKOM KOHTpPAKTe.

Kax ormeuaror B.B. Crapskenenkuil u f1.A. barpoBa B CBoeM HCCACAOBAHHUH, B HACTOAIUH MOMEHT
B IIPAKTHKe TAKXKe HeT OIIPEACACHHOCTH OTHOCUTEABHO ACHCTBUA CAHKIMOHHBIX OTPAaHUYEHUN B KOHTEK-
CTe MPUMEHUMOTO IpaBa. [IpobaeMa COCTOUT B TOM, YTO CAaHKIIMH ABASIOTCA YAaCThIO TOTO IIPABOIIOPAAKA,
KOTOPBIN UX IIPUHSAA, U IIPU 9TOM 00S3BIBAIOT TEX AUII, KOTOPbIE ABAAIOTCA CYO'beKTaMu Ipasa [8].

EcAn sxe CTOPOHBI 110 KOHTPAKTY He PacIpOCTPAHSAIOT UX HA CBOM OTHOIIEHUS 110 KOHTPAKTY CaHKIUH,
TeM CaMbIM IIPHAABasi UM SKCTEPPUTOPHAABHBIN 3 PEKT, TO Y HUX eCTh HeCKOABKO BApUAHTOB. Bo-niepBbIX,
OHHU MOTYT BbIOpaTh HEUTPAABHYIO IOPUCAUKIIUIO. 3AeCh IPEUMYIIeCTBOM OYAET He OKa3blBaTh BAUSHUS
Ha OTHOILIEHHA CTOPOH, BO BCAKOM CAy4yae IPAMOTO BAMAHHA CAaHKIIMOHHOTO PeXHMa CTOPOHBI OLIYIIaTh
He 6yAyT. OAHAaKO FOPHCAMKIINSA, KOTOpast OblAa HEHTPAABHOM, MOXKET TaKJKe IONACThb B Pa3psiA HEAPYIKe-
CTBEHHBIX, UTO COIIPSUKEHO C Y)Ke U3BECTHBIMU PUCKAMHU.

Bo-BropbIx, kak oTMeyaroT B. B. Crap:kenenkuil u f1. A. barpoBa, CTOpOHBI MOT'YT He IPUBA3bIBATb KOH-
TPAKT K KaKOH-AM00 KOHKPETHOH IIPaBOBOW CHCTeMe, a BbIOpaTh B KaueCTBe IPUMEHUMOTrO IIpaBa AOKY-
MEHTBI, COAEpIKalllie IPaBUAA, PEKOMEHAOBAaHHBIE YIaCTHHKAM 000pOTa MeXAYHAPOAHBIMHU OpraHHU3AIUs-
MU AU 00beAMHEHUAMH TOCYAApPCTB (HarpuMmep, IIpUHITUIIBI MeXXAYHAPOAHBIX KOMMEPUYECKUX AOTOBOPOB
YHUAPVYA nau MopeabHbIe TIpaBHAa €BPOIEHCKOro YacTHOro mpasa) [9, 10].

M. H. KproukoBa, usyyas BAMAHHE 9KOHOMHYeCKUX caHKIHH CoBeTa besonacroctn OOH Ha BHemHe-
9KOHOMMYECKHEe OTHOIICHHUs, IPUXOAUT K BHIBOAY, YTO HOPMBI lex causae, BKAIOYast HOPMbI O CAaHKIIUAX, MO-
TYT He IPUMEHATHCA B TOCyAapcTBe lex fori B cayuae, ecAu Takne CaHKIIMM IIPOTUBOpEYAT OCHOBOIIOAATAI0-
MM NIPUHITUIIAM OTACABHBIX OTPAacAeH MAM BCeH MPaBOBOU CUCTEMBI TOCYAAPCTBA, TaK KaK OHM HapyIIaT
yGAMYHBIN HOPSAOK KOHKPETHOTO rOCyAapcTBa [11, c. 64].

B cBA3M ¢ CAaHKIIMAME HEAPY>KeCTBEHHBIX CTPAH CTOPOHBI 110 CAEAKE HaXOAAT My TH peleHus. Hampumep,
IIPOAA’KA U IIOCTABKA TOBApa depe3 TPeThbu CTPaHbl. CeroAH: B IIepeBO3Ke IPY30B CYILIECTBYET CACAYIOIIUI
daKTUIeCKUH MeXaHU3M 00X0Aa CAaHKIIHH, KOTAQ TIPOAYKIIHS ITOCTyIaeT B Poccuio yepe3 TpeTbH CTPaHBbI
IyTeM MepenpoAaKi CTOpOHOR-ocpeAHHKoM. CHayaAa CTOpOHa IOKYIaeT TOBAap B CTpaHe, KOTOpas BBeAa
caHKIUU mpotuB Poccuy, a 3aTeM mpoaaet 3TH ToBapbl B Poccuu ¢ HaneHKoi. be3ycAoBHO, 3Ta Mepa yBeAH-
YHMBaeT U3ACPIKKU OM3HEeCa U TOAKAeT KOHTPAreHTOB 10 CAGAKe UCKAaTh APYT'He BapHAHTbI 00X0Ad CAaHKIIUH.

CrouT TakXKe yIIOMAHYTD, YTO paHee MHOTHE MEXKAYHAPOAHBIE KOMMePUYeCKHe AOTOBOPBI C yIacTHeM
POCCHHCKUX IPeAIIpUHUMATEACH peryAupPOBAaAUCh AaHTAUHCKUM IIPAaBOM, a CIIOPBI U3 TAKUX AOTOBOPOB pac-
CMaTPHBAAUCH B aHTAMFICKUX CYAAX U apOHTpaXkax. YUUThIBasA IPAKTHIECKYIO HEAOCTYITHOCTh aHTAMHCKUX
CYAOB H apbHUTpaxkell B HACTOsIIIee BPEMA AASL POCCUHCKHX AULY, IPU OAYMHEHUH AOTOBOPA aHTAUHCKOMY
IpaBy CTOPOHAM TaKHX AOTOBOPOB IIPEAIIOUTHTEABHO 0OpaiiaThbcsi B apbutpaku ['onkonra u CuHramypa.

AApTepHATHBOMN YKa3aHHBIM apOUTpa)KaM MOTYT CAY>KUTb apouTpasku Kuras u Poccuiickoit ®epepa-
nuy. B HacrosIee BpeMsa 60AbIIOe KOAMYECTBO KUTAHCKHUX apOUTpaXKel pacCMaTpUBAIOT MEXAYHapOAHBIE
KoMMepyecKue cropsl. IIpu aToM, ecan paHee B Kutae mpenMyInecTBEHHO UMeA MECTO HHCTHTYIIHOHAAD-
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HBIH apOUTpaXK, B HACTOsAIIee BpeMs, KaK OTMEYAIOT CIIeIIMAANCTBI, BCEPbe3 3aAyMbIBAIOTCA 00 apbuTpaxe
ad hoc, npoueaypa KOTOporo B mpHHIUIIE YKe cefiyac MOXKET IIPUMEHATHCS B ACAAX, OCAOXKHEHHBIX HHO-
CTpaHHBIM 9A€MEHTOM.

CTOMT TaKKe CKasaTh, 4YTO MPOAOAXKAETCA paboTa Mo GOPMHUPOBAHUIO HHCTUTYIIHOHAABHONH OCHOBBI
AASL pa3BUTHS B3aUMOAEHCTBHSA C pa3AMYHBIMHU MEXAYHAPOAHBIME OpraHu3anusaMu [12]. B pamkax penrenus
Bsicuiero EBpasuiickoro sSKOHOMHYECKOT0 coBeTa OT 26 Aekabpst 2024 1. N2 15 «O6 OcHOBHbBIX HallpaBA€HH-
X MEXKAYHAPOAHOH AesITeABHOCTH EBpas3niicKoro 5KOHOMHYECKOTO Coro3a Ha 2025 roA» OBIAK OIIPeAeA€HbI
KAIOYEeBble HalIpaBACHUS AAA B3aUMOAEHCTBUA KaK C MEXKAYHAPOAHBIMU OPTraHU3alMAMM, TaK U C PETHOHAAD-
HBIMH U MEXXT'OCYAQPCTBEHHBIMH OObEAMHEHUSAMH U TPETHUMHU CTPAHAMH B II€ASIX Pa3BUTHS B TOM YHCAE
B cdepe BHerHel ToproBan. OcoOblii aKI[eHT AeAaeTcst Ha pa3BUTHH co cTpanamu CHI, HO ipu 9TOM He sB-
Asrorumucs yaenamu EADC [13].

Heob6X0AMMO 3aMeTHTB, 4YTO MEXAYHAPOAHOE COTPYAHHYECTBO B 00AACTH BHEIIHEH TOPTOBAU MOCTO-
SHHO YTAYOASIeTCS, 9TO MOXKHO IIPOCACAUTD Ha IIPUMepe IPUHATHSA COBMECTHBIX MEMOPAHAYMOB [14, 15, 16].

Ba’kHO OTMETHUTD, UTO COTPYAHHUYECTBO MIPOUCXOAUT U C MEKAYHAPOAHBIMH MEKTOCYAAPCTBEHHBIMH
OpTraHHU3AIUAMH, HAAQKHUBAIOTCS ABYCTOPOHHUE KOHTAKTBI B Pa3AMYHBIX cPepax U OTPACAIX SKOHOMHKH,
4TO TAKXKe CIIOCOOCTBYET CMATYEHUIO CAHKIIMOHHOTO PEXHMMa U IIOMOIIH CO CTOPOHBI APY’KeCTBEHHBIX I'0-
cypapcers [17].

leorpa¢us B3aMMHOIO COTPYAHHYECTBA TOABKO PACUIMPSAETCS U Y)Ke AABHO BBIIIAQ 33 IIpeaeAbl EBpo-
bl U ASUH. DTO CBUAETEABCTBYET O TOM, UTO AQKE B YCAOBUAX CHABHOTO CAaHKIITMOHHOTO AABAEHUA MEKAY-
HapOAHO€ COTPYAHHYECTBO B 00AACTH TOPrOBAU He ocAaabeBaeT, a Habupaet obopoTsr [18, 19].

ToBOps 06 UTOraX HCCAEAOBAHUS, MOYKHO CAEAATh HECKOABKO KPaTKUX BBIBOAOB.

B CAOXKMBIINXCS YCAOBUAX AASL POCCHICKUX ITPEAIIPUHUMATEACH OKa3bIBAaeTC HEOOXOAUMBIM He TOABKO
IpHUHATh BO BHUMAHHE YKa3aHHbIe OTPAaHUYEHHS, HO U OCYIIeCTBUTh AHCTBUSA, HAIIpaBACHHbIC HA YMEHb-
IIeHHe UX HeraTUBHBIX IIOCAEACTBUH ITyTeM BKAIOUEHMS B MeKAYHapOAHbIE KOMMepUecKHe AOTOBOPBI € y4a-
CTHEeM POCCHHCKUX AL, HEOOXOAMMBIX HAH, II0 KpaiHeH Mepe, )KeAaTeAbHBIX OTOBOPOK. BaykHO OHUMaTS,
9TO OT BO3MOXKHOCTH OCYIECTBACHHS XO3AHCTBYIOIIUMHU CYO'beKTaMH MEKAYHAPOAHBIX KOMMEpPUYeCKHUX
KOHTPAKTOB TaK)Ke 3aBUCHUT U BO3MOXKHOCTb PU3MUECKUX AUL] HA TepPUTOPUH PocCcHU TOTPeOAATH TOBapBI
U YCAYTH, TIPOU3BOAMMBIE 3a pybexxoM. [Ipo6aeMbl HCIIOAHUMOCTH KOHTPAKTOB Ha (pOHE CAHKI[UI Ba)KHA
U TIOTOMY, YTO OT CyO'BEKTOB B AAHHOM CAy4ae 3aBUCUT TO, KAaK OHH CMOTYT IIPEOAOAETh AAHHYIO ITpobAe-
MY TaK)Xe B KOHTEKCTe U IIPUMeHeHHUsA MTPadoB B HHOCTPAHHBIX IOPUCAUKIIUAX B OTHOILIEHUH HHOCTPAH-
HBIX KOHTPareHTOB.

CaHKIJMOHHas OTOBOPKa — 3TO IIPEAYCMOTPEHHbIE MEKAYHAPOAHBIM KOMMepYeCKHUM KOHTPAKTOM IO-
AOYKEHM S, KOTOpble PETryAUPYIOT A€HICTBHE AOTOBOPa B YCAOBHAX CAHKIJMOHHBIX orpaHudeHui. [Ipeumy-
I[eCTBOM CaHKIIMOHHBIX OTOBOPOK SBASETCA TO, YTO CTOPOHBI MOTYT COXPAaHHUTb CBOU 003aTEAbCTBA, 9TO
CIIOCOOCTBYET OAHOMY M3 OCHOBOIIOAATAIOIIUX IIPUHIIUIIOB AOTOBOPHOTO npaBa — Pacta sunt servanda
(AOroBOpBI AOAXKHBI CODAIOAATHCS). BKAIOUEHHE TAKHUX OTOBOPOK B IPOTPAMMY MEKAYHAPOAHOTO KOMMeEp-
JeCKOro KOHTPAKTa ABASETCA CIIOCOOOM IMPEOAOAeTh MyOANYHBIE OrpaHudYeHus. [Ipu KOHCTPyHpOBaHUH
CaHKIIMOHHBIX OT'OBOPOK BaXKHO IIPEAYCMOTPETh COOTHOILIEHHUE TOAOXKEHHH OTOBOPKH € IPUMEHHMBIM Ty 0-
AVYHBIMHU IIPaBOM.

OAHAKO CTOMT YYUTBIBaTh, YTO NIPU pa3pelleHHH BONPOCa, CBA3aHHOTO C IpeKpallleHHeM AOTOBOpa
13-32 BOSHUKHOBEHHUA YCAOBHUH, TIOMTAAAIOIIHX IT0A TOAOKEHHE CAHKITMOHHOH OTOBOPKH, HHOCTpaHHasA CTO-
poHa 6yAeT 3auHTepecoBaHa B TOM, YTOOBI paCTOPTHYTb AOTOBOP IO ONIPEAEACHHBIM CTOPOHAMH YCAOBHAM,
U B AAHHOM CAy4Yae, Kak oTMedaeT A. MUHrec, B 9TOM NPOTUBOCTOAHUH, KaK IIPAaBHUAO, YCTYIIA€T TOT, KOMY
OoAblle Hy>KeH KOHTPAKT [20, c. 633].

BaAroTHas oroBOpKa Tak)Ke ABASETCSA BaYKHBIM UHCTPYMEHTOM, KOTOPBIH CTOPOHBI IPUMEHSIOT B CBO-
HX MEKAYHAPOAHBIX KOMMEPUYECKUX KOHTPAKTaX. [leAb BAAFOTHOH OTOBOPKU COCTOMT B MUHUMHU3ALMH PHC-
KOB, CBSI3aHHBIX CO CTaAMel OIIAAThHI TOBAapa U MOPSAKA OIAATHI B MHOCTPAHHOMH BaAIOTe.

CTOpPOHBI AAS LIeAeH 3aKAIOUEHHS MEeKAYHAPOAHOIO KOMMEPUECKOr0 KOHTPAKTA UILYT U APYTHe IIyTH
00X0Aa CAHKIIMH ITIOMHMO CaHKIIMOHHBIX OrOBOpPOK. Harmprumep, ceropHs cyuecTByeT GaKTHUECKHH MeXa-
HHU3M 00X0AQ CAaHKIIUH, KOTAQ IIPOAYKIUA TIOCTynaeT B POccHI0 Yyepes TpeTbU CTPaHbI IIyTeM IIepernpoAa-
KU CTOPOHOH-IIOCPeAHHKOM. ITpu 5TOM, KOHEYHO, 10 CPAaBHEHHIO C CAHKIIMOHHOM OTOBOPKOH 9TOT C110c06
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MOBBIIIAET TPAHCAKIIMOHHBIE U3AEPKKU AULIA, OCYLIECTBASIOIIETO IPEATIPUHIMATEABCKYIO ACITEABHOCTD
B Poccun.

COTpyAHHYECTBO C APY’KECTBEHHBIMH CTPaHAMHU, y>Ke BXOASAIMMHU B OAHU MEKAYHApOAHBIE CTPYKTYPbI
BMecTe ¢ Poccueii, Takxxe CIIOCOOCTBYIOT pasBUTHIO HHCTHTYLIMOHAABHOM OCHOBBI AASL Pa3BUTHUSA B3aHMO-
ACHCTBUSA C Pa3AUYHBIMHU MEKAYHAPOAHBIMH OPTaHHU3AIUAMHY, U YKe OIIPEACACHDI KAIOUeBble HallPABACHMUS
AASl B3AUMOACHCTBHUSA KaK C MEXAYHAPOAHBIMH OPTaHHU3AIUAMY, TaK U C peTHOHAAPHBIMH M MEXIOCYAAp-
CTBEHHBIMHU O0'beAMHEHUSAMH U TPETBUMH CTPAHAMH B IIeAX Pa3BUTH B TOM YHCAe B cdepe BHEIIHEeH TOp-
roBAn. OcoObIi aKIIEHT AeAaeTcsl Ha pasBUTUH co crpaHaMu CHI, Ho py 9TOM He ABASIOLIIMMUCSH YACHAMH
EADC. 3akAtoueHHe MEMOPAaHAYMOB U ACKAAQPALUE O HAMEPEHHAX IBASETCS Ba)KHBIM IIArOM Ha Iy TH K 0bec-
MeYeHUI0 COIO3HNYECKUX OTHOLIEHUH CO CTPaHaMU, KOTOPbIE Y)Ke BXOAAT HapaBHe ¢ Poccuell B CTPYKTYpBL,
CO3AQHHBIE AASI COTPYAHHYECTBA U AUAAOTA B cpepe TOPrOBbIX OTHOIIEHUH. OTH pelleHUs II03BOASIOT TaK-
Ke CMATYUTb SKOHOMUYECKUH yIepb OT CAaHKIIMOHHOTO pe)XXUMa B OTHOIIeHUH Poccun.

B ycAOBHAX CAaHKIIMOHHOH OAOKAABI CO CTOPOHBI CTpaH 3amaaa Bo raase ¢ CIIIA ocobeHHO BaXKHO Ipo-
AOAKATDb BBICTPaWBaThb 9P PeKTUBHOE BHEIIHEIKOHOMHUYECKOE PEIYAUPOBAaHUE C APY)KECTBEHHBIMU CTpa-
Hamu. [1o Mepe ycrAeHNS eBpasHICKON HHTerpanuu B cdpepe SKOHOMUKH U Bce DoAee BO3PACTAIOIAsI POAD
Poccun B 3TOM pernoHe momoraa AOCTHXEHHIO 33424 MAaKCUMAaABHOTO aKTHBHOTO PellleHUs IpobAeM U Co-
3AaHUA ele boAaee OAATONIPHUATHBIX YCAOBUH AASL BHEIITHETOPTOBOH AeATEAPHOCTH. YyacTre Poccun B Illan-
XaHCKOHM OpraHU3alUU COTPYAHHUYECTBA C YI€TOM HHTepecoB POCCHHU M APYTHX ITOAOOHBIX OpraHU3ALMAX
TOABKO TIOATBEPKAAET AAHHBIH TE3HUC.

AAf HOPMaABHOTO Pa3sBUTHSA ABYCTOPOHHHUX OTHOILIEHUH, 0COOeHHO Ha $pOHe ObICTpOpacTyIei MUpO-
BOH HaIIPsPKEHHOCTHU, Ba)KHO YCTAaHOBUTb HA YPOBHE IIPAaBUTEAbCTB CTPAH MOHATHbBIE IIPABHAA PETYAHPO-
BaHUsA COBEpIIEHHUA BHEIIHUX SKOHOMUUECKUX CACAOK. KOHeUHO, IIpaBUTeAbCTBEHHbIE CTPYKTYPbI ApYiKe-
CTBEHHBIX CTPAaH U OPraHbl TOCYAQPCTBEHHOM BAacTH Poccuu OYAYT MMeTh IEPBOCTENEHHYIO POAb B 3THUX
nporeccax. OAHAKO AASI TOTO BO3MOYKHO ITPUBAEYEHHUE TAaK)XKe U COOOIeCTBa YIeHHBIX, OTACABHBIX CIIeIIHa-
AWICTOB M OpraHU3alMi, paboTaromux B cpepe OTHOIIEHNUH MexAy Poccueli U ApysKeCTBEHHBIMH CTPaHAMHU.

B 3akAl0UeHHe CTOUT CKa3aTh, 4YTO CAHKIUM B OTHOLIEHUH POCCHU CO3AAIOT CHUTYallUH, IPU KOTO-
PBIX CTAHOBUTCSI HEBO3MOKHBIM HCIIOAHEHHE PaHee 3aKAI0UeHHbBIX KOHTPAKTOB, YTO 0OpeMeHsIeT CTOPOHBI
IO CACAKE. B 3THX YCAOBHAX CTOPOHBI BEIHYKACHBI HECTH AOTIOAHUTEABHbIE TPAHCAKIIMOHHBIE U3AEPIKKH,
KOTOpBIe MOXKHO U36exaTb 6Aaropaps NprMeHEeHHIO CAHKIIMOHHBIX OTOBOPOK.
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BOMPOCbI PACCMOTPEHUA CINMOPOB B KUBEPCIOPTE

A. 0. KopoukunH

benopyccku rocynapcTBeHHbIV yHUBepCUTET, MinHCKkas obsiacTHas crneumanm3npoBaHHast
ropyian4ecKasi KOHCYy/ibTaums ro rnpaBoBOMY COMPOBOXAEHMIO busHeca (MVHCK,
Pecriybrivka benapyce)

O. C. Kobsapb
benopycckuii rocynapCcTBeHHbIV yHUBepCUTeT (MuHCk, Pecriybnvka benapyce)

CraTbs IOCBAIIEHAa aHAAU3Y TPOOAEM IIPAaBOBOTO PETYAUPOBAHUS U pa3pelleHHs CIIOPOB B cpepe Ku-
Oepcriopra. ABTOpbI KOHCTaTHPYIOT, YTO CTPEMHUTEABHOE Pa3BUTHE KHOEPCIOPTa KaK TEXHOAOTMIECKOTo de-
HOMEHA OIIepPeKaeT aAAITALUIO0 TPAAUIIMOHHBIX IPAaBOBBIX HHCTUTYTOB, YTO CO3AA€T 3HAUUTEABHBIE IIPABO-
BbI€ IPOOEABI M PUCKU AASl BCEX YIaCTHHKOB AQHHBIX OTHOIIEHUH. FICCACAYIOTCS CHCTEMHBIE IIPOTHBOPEYHS,
BO3HHUKAKOIIUE HU3-3a QPAarMEHTHPOBAHHOCTH 3aKOHOAATEAbCTBA HAa HAIIMOHAABHOM M MEXAYHapPOAHOM
ypoBH:x. B pabore paccmarpuBaeTtcs crerjuduka KubepcriopTa, BbIACASIONIAsI ero Ha pOHEe TPAAUIIMOHHBIX
BHAOB CIIOPTa. DTO IIOPO’KAAET YHUKAABHYIO KaTETOPHIO CIIOPOB, HAXOAALIUXCS Ha CTBIKE CIIOPTUBHOI'O IIpa-
Ba U IIpaBa MHTEAACKTYaAbHON COOCTBEHHOCTH. LleHTpaAbHOE BHUMaHHe B paboTe YA€ACHO KPUTHYECKOMY
aHAAM3Y CYLIeCTBYIOIINX MEXaHU3MOB paspellleHHs cCopoB. [IpoBOAUTCA KpUTHYECKUN aHAAU3 CYLIeCTBY-
FOLIUX U IIEPCIIEKTUBHBIX MEXaHU3MOB paspelleHHUs CIOPTUBHBIX CIIOPOB B 06AacTh Kubepcmopra. B 3akaro-
4eHUH GOPMYAUPYIOTCS KAIOUEBbIe CUCTEMHbIe IIPOOAEMBI, IPEeNATCTBYoLINe GOPMUPOBAHUIO I[EAOCTHOH
IIPaBOBOM CHCTEMBI B KHOepcropTe: $pparMeHTUPOBAHHOCTb PeTyAUPOBaHHUA, AOMHHHPOBaHHEe BOIIPOCOB
HMHTEAACKTYaABHOH COOCTBEHHOCTH, HEPaBHOE ITOAOXKEHHE CTOPOH B CIIOPax M BOIPOCHI KHbepbe3omnacHo-
cTU. B KauecTBe MepCIEeKTUBbI Pa3BUTHA ApPTYMEHTHPOBaHA HEOOXOAUMOCTD BBIPAOOTKH €ANHOOOPA3HBIX
MEXAYHapOAHBIX CTAHAAPTOB, 3alIMIIAIOIINX ITpaBa KHOEPCIIOPTCMEHOB, a TAKXKe IleAeC000pasHOCTb 0du-
IIUAABHOTO IIPU3HAHMA KHOepCIIopTa B HAIIMOHAABHBIX FOPUCAUKIMAX AAS YHUPUKAIIMH 3aKOHOAATEABCTBA
U obecIieyeHUs HapAeXKalllel IPaBOBOH 3alUThI YYaCTHUKOB.

KarodeBbie cAOBa: CIIOPT, CIIOPTHBHBIE CIIOPHI, CIIOPTUBHBIE KOHPANKTBI, pa3pelleHue CIIOPTUBHBIX
CIIOpoB, KubepcmopT.

ISSUES OF DISPUTE RESOLUTION IN ESPORTS

A. Y. Korochkin

Belarusian State University; Minsk Regional Specialized Legal Consultation for Business Legal
Support (Minsk, Republic of Belarus)

O. S. Kobzar
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The article analyzes the problems of legal regulation and dispute resolution in the field of esports. The
author notes that the rapid development of esports as a technological phenomenon outpaces the adaptation of
traditional legal institutions, creating significant legal gaps and risks for all participants in these relationships.
The article examines the systemic contradictions arising from the fragmentation of legislation at the national
and international levels. The paper examines the specific features of esports, which distinguish it from
traditional sports. This gives rise to a unique category of disputes at the intersection of sports law and
intellectual property law. The article focuses on a critical analysis of existing dispute resolution mechanisms.
A critical analysis of existing and prospective mechanisms for resolving sports disputes in the field of esports
is provided. The conclusion identifies key systemic problems hindering the development of a coherent legal
system in esports: fragmented regulation, the dominance of intellectual property issues, the unequal position
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of parties in disputes, and cybersecurity issues. As a development perspective, the author argues for the need to
develop uniform international standards protecting the rights of eSports athletes, as well as the advisability of
officially recognizing eSports in national jurisdictions to unify legislation and ensure adequate legal protection
for participants.

Keywords: sports, sports disputes, sports conflicts, resolution of sports disputes, esports.
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HUOepCIopT, ABASIOLUIUICA TAOAOM TeXHHYECKOH HAyKU, OYeBUAHO He MMeeT aAeKBATHOTO CBOEMY

YPOBHIO ITPaBOBOI'O PETYAUPOBAHHUA He TOABKO Ha HAaIlMOHAABHOM, HO M MEXAYHAapOAHOM YpOBHE.

TO AOBOABHO TUIIMYHAsI CUTYaIUA AAT YEAOBEUECKON A€ITEAbBHOCTH, KOTAA TEXHUYECKHE 10 CBOEMY

XapaKTepy HOBOBBEACHHUS U MHHOBAIIMU UAYT ObICTpee 'yMaHHUTAPHBIX AUCIIUIIAUH, IIPU3BAHHBIX AAS aAe-

KBaTHOTO UX BOCIIPHUATHUS U HHTETPALUU B YEAOBEUECKYIO AeSITEABHOCTb. Kubepcropt 3aech He CTaa Hc-
KAIOUEHHEM.

Ha paHHBIH MOMEHT KHOepCIIOpT HabUpaeT CHAY B MHUpe, U CIOPTUBHBIE HOPMBI PsIAA TOCYAQPCTB BOC-
IPUHUMAIOT 3Ty HO3ULHI0. MexayHapoaHas kubepcrioprusHas $pepepanust (IESF), ocnoBannas B 2008 roay
co mrab-kBaprupoi B FOxuoit Kopee, mo cocrosinuio Ha 2025 rop umeeT 151 rocyaapcTB-4AeHOB. B AaH-
HBIH MOMEHT 66 TOCYAAPCTB IOPHAMYECKH IPU3HAAN KHOEPCIOPT CIIOPTUBHON AUCIIUIIANHOH [1]. BmecTe
C TeM KHOepCIIOpT UMeeT BeCbMa OTAUYHYIO OT TPAAMIIMOHHBIX BUAOB CIIOPTA CHEIH(UKY, BHIACASIOIIYIO €T0
B Ka4eCTBe OCOOEHHOT0 IBACHUs. MHOTHe ITpaBOBbIe HOPMBI, PET'YAHPYIOIIHe IPABOBbIe OTHOLIEHHS B 00Aa-
CTH CIIOPTA, He COBCEM IOAXOAAT AASL PETYAUPOBAHUs OTHOIIEHUH B KHbepcropTe. DTy MO3UIIUIO BOCIIPHU-
Hs1A U MexayHnapopssiii Oanmnuiickuit Komuter (pAasee — MOK), 23 utoast 2025 ropa npuHAB Ha 142-i
ceccun MOK B ITapmxe penrenue o co3panuu OAUMINHACKUX KHOEPCIIOPTHBHBIX UTP, C OAHOH CTOPOHBI,
IPU3HAB CIIOPTUBHBIN XapaKTep KHOEPAUCIIUIIAUH, OAHAKO IIPU 9TOM OTAEAUB HX OT APYTHX BUAOB TPaAH-
IIHOHHOTO CcropTa [2].

TpaAUIHOHHAS AASI CHOPTHBHOTO IIPaBa TOYKa 3peHUs 0 HEOOXOAUMOCTH NIPABOBOTO PErYAUPOBAHUS
OTHOILIEHHUH B KHOEPCIIOPTE TOCYAAPCTBOM ITOAYYHAA CBOE Pa3BUTHE B TAKHX FOCYAAPCTBAX, Kak Poccuiickas
depepanns, Ppannysa, Beankobpuranus, FOxuas Kopes. Kaxxaoe 13 9THX rocyAapCcTB CTOAKHYAOCH CO CBO-
UMHU IIpobAeMaMU IIPaBOBOTO peryAupoBaHus [3]. B To e Bpems, HanpuMep, 10 MHEHHIO aBCTPAAUICKO-
ro yueHoro O. BUHAXOABIIA, KHOEPCIIOPT AOAYKEH Pa3BUBAThCs Oe3 BMeIIaTeAbCTBA TOCYAAPCTBA B COOTBET-
CTBHH C HHTEPECAMH U LIEHHOCTSIMH €ro Pa3ANYHBIX YYACTHUKOB U 3aHHTEPECOBAHHBIX CTOPOH [4]. FiMeHHO
3TOT MOAXOA (aKTHUECKU PeaAr30BaH Ha MEXKAYHAPOAHOM YPOBHE, U HMEHHO OH He paboTaeT B KauecTBe
3al[UTHI IIPaB YYaCTHUKOB KHbOepcropra. DTO 3aMeTHO Ha BCeX YPOBHAX IPABOOTHOLIEHUH B KHOepCIIOpTe,
HauMHasl OT HAaKa3aHUsI 3a AOIIMHT B OAHHUX KHOEPCIOPTUBHBIX TYPHUPAX U €r0 OTCYTCTBUA B APYTHX, BHA-
HO B Pa3HOM I10 IIPUBHAETHAM U 0053aHHOCTSIM CTaTyCy KHOEPCIIOPTCMEHOB B Pa3AHYHBIX CTPaHaX, U 0CO-
OeHHO BUAHO B CIIOpax, KOTAA KHOEPCIOPTCMeH ocTaeTcs 6e3 aAeKBaTHOH ITPaBOBOH 3aIIUTBI OAUH Ha OAUH
B KOHQAMKTE CO CIIOHCOPOM, KAYDOM HAH, ellle Xy)Ke, C UT'POBBIM H3paTeAeM/pa3paborankoM. Bee 10 co-
3AaeT GparMeHTapPHYIO U PHIXAYIO IPABOBYIO CTPYKTYPY B KHOEPCIIOPTUBHOMH cepe, YA3BUMYIO AASI 3A0YIIO-
TpebAeHUI 1 HapyLIeHHs IpaB. BayKHO OTMETHTD, UTO TaKHe KOHPAUKTBI — He PeAKOCTb B AAHHOH cdepe,
OHHU 00AaAQFOT 0COOEHHOM CIiennUKOH, 1 MHOTHE PelleHHUs, IIPUCYIIHe CIIocobaM paspelleHus CIOPTHB-
HBIX CIIOPOB, B Kubepcrnopre Anb0 paboraroT nHave, AL60 He pabOTAIOT BOBCE.

ITpaBoBas IPUPOAA OTAEABHO B3TOTO CIIOpPa B KHOEpPCIIOpTe ABAACTCS HEIIPOCTBIM BONIPOCOM. XOTH,
KaK U B KAQCCHYECKUX BHAAX CIIOPTA, B KHOEPCIIOPTE MOXKHO BBIACAHTh KOMMepPUeCKUe U KaacCHIecKue (Anc-
LIUIIAMHAPHbIE) CIOPTUBHBIE CIIOPBI, 9Ta KAACCUHUKALHS UMeeT IPKO BbIPaKEHHYIO AUCIIPOIIOPIIHIO B IIpa-
BOM PeTryAMPOBAaHUU U HHCTPYMEHTAPHUH paspelleHHs CIIOPOB U KOHPAUKTOB.

B KOMMepuecKuX Cropax CTOPOHBI AOCTaTOYHO YaCTO ITOAB3YIOTCSI KOMMeEpPYeCKHM apburpaxeM. Tak,
B OxHolt Kopee Kopelickas kommepueckas apbutpaxnas nasara (KCAB) B 2020 roay paccMoTrpeaa Kpyr-
HEHIIUI B CBOeH AEATEABHOCTH CIIOP MEXAY IJKHOKOpelckol koMmmanueidr Wemade u kuraiickoi Jiuling,
AodepHel kommaHuel Kingnet, o HapyllleHUH AMIIEH3MOHHOI'O COTAALIEHHs U HeyIAaTe POSIATH, C IIPUCY-
YKAEHHEeM KOMIIEHCAllUH B T0Ab3y Wemade B pasmepe 294,6 MApA BOH (pubAn3nTEeAbHO 210-215 MAH AOA-
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Aapos CIITA) [5]. BasxHO 06paTuTh BHUMAaHUE, YTO CTOPOHBI OTKA3aAUChH PeLIaTh TAKOH CIIOP B KHOGepCIop-
THUBHBIX HAU CIIOPTHUBHBIX apOUTPaKHBIX OpTaHax.

OTOT, KaK U MHOTHE APyTHe CIIOPbI B KHOEpCIIOpTe, HMEIOT CKOpee 4epThl KOHPAUKTOB B cdepe HH-
TEAACKTYaABHON COOCTBEHHOCTH, YeM YepPThI CHOPTUBHOTO CIIOPA, YTO 3aTPYAHACT IPUMEHEHUe KAaCCHYe-
CKHUX ITIOAXOAOB K HX paspelLIeHHUIoO.

Criopbl B KHOepCIIOPTUBHOI chepe 0ueHb cAab0 IIPeACTaBACHBI B CIOPTHBHOM apbutpaxe. PopMasbHo,
MexayHapoaHas dpeaepanus kubepcnopra (IESF), MesxxAyHapoAHas opraHusanus, 06beAHHSIoIas Halluo-
HaAbHBIE KHOepCIIOPTUBHbBIE OPraHU3alUU OOABIIMHCTBA CTPaH, B TOM uucAe U Pepepaliuio KOMIIBIOTEp-
Horo criopra Poccuy, B 11. 11 cBoero YcraBa onpeaeasier CrioptuBHbIit Apburpaxkusiil Cya (aasee — CAS)
B KauecTBe apOUTPAKHOIO OpraHa, pa3bHUparolero copsl, BeiTekamomue u3 Meponpusatuit IESF [6]. Oa-
HaKO Ha TeKylni MoMeHT CAS He paccMaTpuBaA AeAd 10 KMOepCIOPTUBHBIM CIIOPaM, He CIUTasi TAKOBbIE
cdepoii cBoeit komnereHnuu. Kpome Toro, Ha AaHHBIH MoMeHT CAS He MMeeT B CBOeH CTPYKType apOu-
TPOB, ABAAIOIINXCA CIEIIUAAUCTaMH B 00AacTH KubepcropTa. ITonbITKa paspeleHus Takux criopos B CAS
Ob1aa mpepnpuHaTa B 2023 roay: Oeaepanus kubepcrnopra baxpeiina (BESF) odurmasbHo mopaaa amea-
asanuio B CAS B CBsI3H ¢ HecoraacrueM ¢ pellleHHeM CyAed BO BpeMs A3HAaTCKHUX UTp B XaHWKOY [7]. Peak-
s CAS Ha TpeboBanusa BESF Ha AaHHBIH MOMEHT ITOKa HEM3BECTHA, HO pPellleHHe apOUTPaXKHOTO OpraHa
10 9TOMY AEAY O3KHAQETCS CIIEeIIHAaAUCTaMU B 00AACTH CIIOPTHBHOTO IIpaBa BO BCEM MHUpeE, TaK KaK OHO CO-
3AACT OYAYIIIHE TOAXOABI AASl B3AHMOAEHCTBHUSA TPAAHIIMOHHBIX apOUTPAKHBIX OPIaHOB CO CIIOpaMU B ce-
pe kubepcropra.

BOABIIMHCTBO U3 MOIIBITOK CO3AATD CIIEIIMAAM3HPOBAHHBIN KHOEPCIIOPTHUBHBIN apOUTPaXK 3aKOHYUAHCH
Heypadel. 113 mepeyHs Takux opraHoB apbutpaxa MoxkHO BbiaeAUTh ACES — Arbitration Court for E-Sports
(Ap6urpaxusrit Cya Kubepcropra), cosaanusiii B 2016 roay mpu WESA — World E-Sports Association, ku-
OepcrIOpTHBHOM aCCOIMALIUH, COSAAHHOH COBMECTHO ABATBIO KHOEPCIIOPTHBHBIMU KOMaHAAMHU Pa3AUYHbIX
AVCIIMIIAMH U CTapeiiieli B Mupe kubepcnoptusHoi komnanued ESL Gaming GmbH u3 I'epmannu. Hecmo-
TpA Ha pa3paboTaHHBIE IIPaBHAA U IIPOLieAypbl apbuTpaska, ACES B peaAbHOCTH He OCYIIeCTBASAA IPaKTHYe-
CKOH AITEABHOCTH. B 1epByI0 04epeAb, STOT OpraH He 00AaAaA PeaAbHBIM aBTOPUTETOM U BO3MOXKHOCTBIO
IPETBOPATH CBOM PEIlIeHHUs 10 A€AAM B PeaAbHYI0 cuAy. KpoMe Toro, Heypaya B TAQHAX 10 PACIIMPEHUIO YAE-
HoB WESA npuseaa k Tomy, uto ACES npeBpaTHACs B Cyry00 HOMUHAABHBIH OpraH, B PeaAbHOCTH HUKAK
He QYHKI[MOHUPYIOLUIUH U He PacIpOCTPAHAIONUINI CBOIO IOPHUCAUKIINIO AQyKe Ha YPOBHE OTA@ABHO B3ATOH
UTPOBOH AUCIIMIIAMHBI, He TOBOPS YKe O HAIJMOHAABHOM U TeM boaee MeXAyHapoAHOM cTaryce. [To cocTos-
HuIo Ha 2025 rop WESA He ocyIecTBAsIET CBOIO AeATEABHOCTD, CAHT OpraHU3alUU He paboTaeT, a CBeAe-
Hust 0 paccMoTpeHnu ACES Kakux-AH00 AeA OTCYTCTBYIOT. KpoMe TOro, He3aBUCHMOCTD U 00'beKTUBHOCTD
paborsr WESA BbI3bIBaAa BOIIPOCHI Y HCCAGAOBATEACH, TaK KaK OpraHU3anus Obiaa co3paHa cuaamu ESL,
JacTHOH KOMMepuecKoil opranusanuu [8]. Boaee yaaunsim npumepom siBasiercst cuctema DRS (Dispute
Resolution Systems) ot urposoit komnanuu Riot Games aast urpoxos League of Legends u Valorant. Pazpa-
boranHas B HosAOpe 2024 roaa, 3Ta CHCTeMa PacCMOTPEHUS XaA00 110 CIopaM, BO3HUKAIOIIUM B COCTS3a-
HUAX BBIIIEYKa3aHHbBIX UTP, 00AaAaeT IPU3HAKAaMH CPOPMUPOBAHHOTO apOUTPAYKHOTO OPraHa, B TOM 4HC-
A€ TIPOIIeCCYaAbHBIMU HOPMaMH, CPOPMHUPOBAHHBIM Pa3MepOM IOLIAHHBI, @ TAK)Ke CIIUCKOM apOuTpos [9].
HeaAocCTaTKOM 9TOI CHCTEMBI SIBASIETCS ee reorpadpuueckasi OrpaHHIeHHOCTD (ToAbKO B perrione EMEA (Es-
poma, bamwxkuuit Boctok, Appurka), OrpaHHIeHHOCTb UTPOBBIX AUCIIUIIAKH, a TaKXKe HEBO3MOXKHOCTD pac-
CMOTpEHHS CIIOPOB, CBA3aHHBIX C AEATEABHOCTBIO ¢ caMmoi Riot Games.

[TocaepHeH MONBITKOH CO3AQHHA MEXAYHAPOAHOTO apOUTpaxka B KUOepCIIopTe ABAAETCA YIPEKACH-
HbIH 29 suBaps 2025 ropa IGET — MexayHapoAHBIH TprubyHaA 1o urpam u kubepcnopty [10]. AaHHbIiH
apOUTpaXK OTAMYAETCSA OT IIPEAIIECTBEHHUKOB 60Aee cepbe3HOi nmoaAepxkoit — nomumo ESIC (Komuccus
10 AOOPOCOBECTHOCTH B KHOEPCIIOpTe), HEKOMMePUYEeCKOH OpraHU3aliu B KHOePCIIopTe, KOTOpas TaK ke,
kak 1 WESA, He 06AapaeT AOCTaTOUHBIM aBTOPUTETOM U IIPO3PAYHOCTBIO AASl TOAOOHBIX 33424, B ACAO BKATO-
quAcs LleHTp 1o apOUTpaky U MOCPeAHHYeCTBY BceMUpPHON OpraHM3aliui HHTEAACKTYaAbBHOM COOCTBEH-
Hoct (WIPOAMC). Ha rexyuiuit MomeHT IGET BpIOpaH B KauecTBe CTAHAAPTA AASL paspelleHus CIIOPOB
BHYTPH ITPOAYKTOB Takux Kommanuii, kKak MOONTON Games, Gamercraft, Inc., NODWIN Gaming. IGET
uMeeT 3apUKCHPOBaHHbIE IIPAaBUAA apOUTpPaKa, MEAHAIIUH, IPEAYCMOTPEHA BO3MOXKHOCTb YCKOPEHHOTO
apbuTpaxka (B 4aCTHOCTH, IIPH CIIOPAxX BO BpeMs KHOePCIIOPTUBHBIX TYPHUPOB), a TAKIKE COCTABACHHST IKC-
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MEePTHOTO 3aKAIOUEHHS AASl PELIeHUs] TeXHMYeCKUX U MHBIX BOIIPOCOB BO BpeMs cniopa. Kpome toro, IGET
SBASIETCS AalIEAAITHOHHOM MHCTaHIeH AAsl o6kasoBanus pemenuit ESIC. B komnerennuio IGET BxopsT
AOTOBOpPHBIE CIIOPBI, CIIOPBI 10 UHTEAACKTYaAbHOM COOCTBEHHOCTH M CIIOPBI, BHITEKAIOI[Ue U3 HapyLIeHUs]
«4eCTHOU UrpbI». CTOUT OTMeTUTD, YTO IGET KoMmeTeHTeH paccMaTpuBaTh TaKXKe U aHTUAOIIMHTOBBIE CIIO-
pot [11]. TIpu sTom WIPOAMC Tarke paccMaTpHUBaeT CIIOPbI, CBA3aHHbIE C HAPYIIEHUEM IIPaB HHTEAACK-
TYaAbHOH COOCTBEHHOCTH M aBTOPCKHX IIPaB B KHOEPCIOpTe, UMeeT AASl HUX CBOH 0COOBIH MOPSIAOK pery-
AMPOBaHUsA U CIHUCOK apbuTpoB [12]. Kpome Toro, WIPOAMC nmeeT OmrpeAeA€HHBIH OIBIT B pa3pelieHHH
KHOepCIOPTUBHBIX CIIOPOB MEXKAY KOMIIAHUAMU Pa3HBIX FOCYAApCTB. CO3AACT AM 3aTPYAHEHHA PaboTa ABYX
110 CyTH napasreApHbIX apbutpaskeir, WIPOAMC u IGET, B paspelieHuy, B 4aCTHOCTH, CIIOPOB B cdepe
IpaB HHTEAAEKTYaABHOM COOCTBEHHOCTH B KHOEpCIIOpTe, TOKXKET BPeMs.

Ha MexAyHapOAHOM ypOBHe IIPaBOBO€ peryAUPOBaHME KHOEepCIIOpTa OCYIIeCTBASETCA IapaAAeAb-
HO HeckoabkuMH opranusanusamu (IESF, WESCO, GEF, MOK, AESF — B Asuatckom peruone) [14]. Oto,
KaK ¥ CIIOPBI B OTHOIICHHUHU IIPAaB UHTEAAEKTYaAbHON COOCTBEHHOCTH M aBTOPCKHMM IIpaBaM, TaKkxe cOAU-
KaeT KHOepCIOPTHUBHbIE CIIOPBI CO CIOPaMHU KOMMepuecKuMH. Hanpumep, AOBOABHO ITOAPOOHBIE AHTHAO-
nuHrosble npaBuaa IESF, ocHoBaHHbIe Ha AHTHAOIUHTOBOM Kopekce WADA 2021 ropa, MOTYT He UMeThb
HHKAaKOH IOPUANYECKON CHABI Ha KHOEPCIIOPTUBHBIX TYPHHUPAX, IPOXOASALINX He IIOA STUAOH 3TOH OpraHH-
3anuu [15]. B AdaHHOM KOHTEKCTe aHAAOT OTOBOPKU O IIPUMEHHMOM IIpaBe, KOTOPbIH MOT 6bI HAXOAUTHCS
B [IPaBHAAX KOHKPETHOT'O KHOepCIIOPTHBHOTO COPEeBHOBAHUS, 3a4aCTYI0 HCIIOAB3YETCS Ha IIPAKTHKE, U MBI
CYNTaeM TAaKOH BapHAHT BIIOAHE AOIIYCTHUMBIM.

B Pecniybauke Beaapych kubepcrnopt He IpHU3HAH CIIOPTUBHON AMCHUIIAMHON. Beaopycckas peaepa-
st kubepcnopra (Aanee — BOK), xorst 1 BxoauT B uaeHbI IESF, siBAsieTcst 061ecTBEHHBIM 00 beANHEHHEM,
a He pepepanueii ciopTa. YTo KacaeTcs BOSMOXKHOCTH PaCcCMOTpPeHHsI KHOepCIIOPTUBHBIX CIIOPOB, B YCTaBe
He COAEPIKUTCS KaKOr0-AHDO MOPSIAKA paspelleHus TAKUX KOHPAUKTOB, PaBHO KaK U BO3MO)XHOCTH X Ie-
pepaun B CAS nam, Harrpumep, CIOPTUBHBIHA TPeTeHCKUH CyA TpU 061iecTBEHHOM 00 beArHeHUH «beaopyc-
CKHH €003 IOpUCTOB» [15]. B oTcyTCTBHM OpsAAKa paspereHus ciopos Ycras BOK nmoBropsieT HepocTaTKu
YCTaBOB CIIOPTUBHBIX pepepanuii B Pecriybanke Beaapych, yCAOXKHAIOMNX paspelleHrne CIIOPTUBHBIX CIIO-
POB BHYTPEeHHUMH opraHamu ¢eaeparuu [16].

Taxum 06pa3oM, OCHOBHBIMH POGAEMAaMH B pa3pelieHHH KHOepCIOPTHBHBIX CIIOPOB MOXKHO Ha3BaTh
cAeAyrolIye:

1) ¢parMeHTHPOBAHHOCTD 3aKOHOAATEABCTBA TOCYAAPCTB M MEKAYHAPOAHOTO IIPABOBOTO PETYAHPO-
BaHMUs paspelleHuss KHOepCIIOPTUBHBIX CIIOPOB;

2) cuAbHasl B3aUMOCBS3b KHOEPCIIOPTUBHBIX CIIOPOB C KOHPAUKTAMH IPaB MHTEAAEKTYaAbHON COO-
CTBEHHOCTH, TaK KaK HEIIOCPEACTBEHHO BUACOUTPBI, OYAYUH IO CYTH CIIOPTUBHBIM HHBEHTapeM,
ABAAIOTCS 00'bEKTaMH aBTOPCKOTO IIPaBa U HCTOYHUKOM AOXOAQ AAA pa3pabOTYHKOB U U3AATeACH
BHUACOHTP;

3) HepaBHas POAb pa3spabOTUYNKOB U M3AATEAEH BHACOUTP B MOTEHIIMAABHBIX CIIOPTHBHBIX CIIOPAX,
MIOCKOABKY 3a4aCTYIO TaKHe KOHQAUKTBI IPeBPAIAIOTCA B CIIOP O HAPYLIEHUH aBTOPCKUX ITPaB 1/
HAHM TIPaB HHTEAACKTYaABHOM COOCTBEHHOCTH;

4) Bompoc KubepbHe30nacHOCTH, KOTOPBIH PeryAsSpHO HAPYLIAETCS TP KHOEPCIIOPTUBHBIX COPEBHO-
BaHUSX U B ACSITEABHOCTH Pa3pabOTUNKOB BUACOUTD.

CaepyeT KOHCTaTHUPOBATh, YTO CHEIIMAAM3SHPOBAHHASA OTPACADb IIpaBa, KOTOPOH ABAAETCA CIIOPTUBHOE
IPaBO, HECKOABKO OTCTAeT OT TEXHUYECKHX HOBOBBEACHHUH B 06AacTH Kubepcropra. DTO He HOBas CUTYa-
U, 2 HOpMa IIPYU BBEACHUHU TeX AU MHBIX MHHOBAIUi. B TO >ke BpeMs OTpULIATh YHUKAAbHbBIE YePTbI KU-
Oepcriopra, B YaCTHOCTH, IIUPOKOE YIacTHe aBTOPOB U IPaBO0OAapaTeAeH BUACOUTP, TPYAHO, ¥ UX aBTOHO-
MHUIO, PaBHO KaK M aBTOHOMUIO KHOePCIIOPTHBHBIX AUT, HEBO3MOXKHO M HEKEAATEABHO IIOAHOCTBIO TIOAYMHATD
TUIIOTEeTUYECKON PpeAepalii AU OPTaHy-peryAaTopy. MbI c4uTaeM, 4TO CO3AAHHUE eANHOOOpa3HbIX Mpa-
BHA M HOPM Ha MEXAYHapOAHOM YpOBHe, 3allHIIAIOIINX [IPaBa BCeX YIACTHUKOB KHUOepCIlopTa, KpaiHe
BaKHO. B 0Te4eCcTBEHHOM CIIOPTHBHOM IIpaBe ObIAO ObI JKeAaTEABHBIM IpPHU3HAHUE KHOEepCIIopTa CIIOPTHB-
HOM AMCI[UIIAMHOH, 4YTOOBI ITpaBa KHOEPCIIOPTCMEHOB B COCTSA3aHUAX U IIPaBa POCCUHCKUX U 6€AOPYCCKUX
KHOepCIOpPTCMEHOB OBIAM YPaBHEHBI. DTO IOAOXKHTEABHO ObI TIOBAMAAO KaK Ha OeAOPYCCKHI KubepcnopT,
TaK ¥ Ha YHUPUKAIUIO U CUCTEMaTH3AI[HI0 POCCHICKOT0 3aKOHOAAQTEABCTBA, PETYAUPYIOLEro KU6epCIopT.
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B cTarbe ocylecTBAeH KOMIIAPATUBHBIN AHAAU3 OCHOBHBIX HCXOAHBIX IIOAOXKEHUIN — IIPUHIIUIIOB OTe-
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OTAACHO IOAOXKEHUAM, COAEPKALIUMCS B HAYYHOH U CAOBAPHO-CIIPABOYHOMN AUTEpPAType, B LIEAOM

061IenTpU3HAHO, YTO TIOA IPHHIIUIIOM TIOHMMAeTCsi OCHOBHOE HCXOAHOE oAoKeHHe. Tak, BoabIoi

SHI[UKAOIIEANIECKHH CAOBAPH ONPeAEAsieT IPUHIUI (OT AATHHCKOTO principium — HavaAo, OCHO-
Ba) KaK OCHOBHOE HCXOAHOE ITOAOKEHHE KaKOH-AN0O0 TeOpHH, YUeHHsI, HayKH, MUpoB0o33peHus [1]. B Boab-
IIOM TOAKOBOM CAOBape PYCCKOTO SI3bIKA YKa3aHO aHAAOTMYHBIM 00pa3oM, 4TO 3TO OCHOBHOE, HCXOAHOE
MOAOYKEHHE KaKOH-AN60 TeOpUH, YUeHHUs, HAYKU U T.1I. [2]. BOABIIIOH TOAKOBBIH CAOBapb PYCCKUX CYIIECTBH-
TeAbHBIX (HAeorpadruecKoe ONMUcaHie, CHHOHIMBI, aHTOHUMBI) PA3bsICHAET, YTO MOA IIPHHIIUIIOM HaAAe-
YKUT IIOHUMATh OCHOBHOE CYXKAEHHUE, ABAAIOIEeCS PYKOBOAALIUM IIOAOKEHHEM, ITPaBUAOM, YCTAaHOBKOH
AASL KAaKOH-AH0O ASITEABHOCTH, OTAHYAIOLeeCs] yCTOHYNBOCTBIO, HeIIPepeKaeMoCTho [3]. B HayuHbIx pabo-
TaX 110 YTOAOBHOMY IIPAaBy pacCMaTpHBaeMoOe IOHATHE KOHKPETH3UPYeTCsl HIPUMEHUTEABHO K OTPACAEBOH
cocTaBadmomel. B yactHocTH, B. A. ®naumoHOB B cBoelt MoHOrpaduu ormevaet: «[IpusHanue npuHIKIA-
MH OIIPEAEAAIOIIUX HauaA YTOAOBHOTO ITpaBa — 00A3aTeAbHOE YCAOBHE UX IPAaBUABHOTO MOHUMaHHA. OHO
He BBI3bIBA€T COMHEHUH HU B pHAOCOPCKOH, HU B OPHAMIECKOH HayKe» [4, ¢. 5]. [ToAo6HOT0 moaXoAa pH-
AEPYKUBAIOTCSA, B YaCTHOCTH, H. A. AomaIieHKo ¥ HEKOTOpble APYTHe BUAHBIE yIeHbIe B 00AACTH YTOAOBHOTO
npasa [5]. Ocob6blil ypoBeHb 3HAUUMOCTH HAYYHOTO aHAAH3A BOIIPOCOB 00 OCHOBHBIX HCXOAHBIX TOAOXKEHH-
X (IIPUHIUIIAX) YTOAOBHOTO 3aKOHA 00YCAOBACH, TAABHBIM 00Pa3oM, TeM, YTO HMEHHO YTOAOBHOE 3aKOHO-
AQTEABCTBO CaMbIM 3HAYUTEABHBIM 00Pa30M CONPSHKEHO ¢ HanuboAee CTPOrUMHU IMPaBOIPUMEHUTEABHbIMU
MepaMHU pearupOBaHMs Ha CAYYar ero HapyIueHust (BIAOTb AO IIPMMeHEeHHUs HAaKa3aHUH B BUAE AAUTEABHBIX
CPOKOB AMIIEHHsI CBOOOADL, @ TAK)Ke — MOXKU3HEHHOT0).

IleAb HACTOAIETO HCCAEAOBAHMA — OCYLIECTBUTh aHAAM3 IIPUHIIMIIOB YTOAOBHOTO KoAaeKca Poccnii-
ckoit Oepeparuu (pasee — YK PO) Ha 0CHOBE KOMIIAPATHBHOTO (CPABHUTEABHO-UCTOPUYECKOTO) IOAXOAA,
COTOCTaBAsIA (CPAaBHUBAST) MX C OCHOBHBIMU HCXOAHBIMH IIOAOXKEHUSIMH, IIPEAYCMATPHBABIIMMHUCS B YTOAOB-
HOoM Kopaekce PCOCP 1922 roaa (pasee — YK PCOCP 1922 roaa), Yroaosaom kopekce PCOCP 1926 ropa
(panee — YK PCOCP 1926 ropa) u YroaosaoM Kopekce PCOCP 1960 ropa (pasee — YK PCOCP 1960 roaa),
a TaK’Ke, ONMPAasACh Ha OIBIT HCTOPUYECKOTO IIPOIIAOTO B YaCTH PasBUTH YTOAOBHBIX 3AKOHOB, PACCMOTPETh
1eAeCO0OPa3HOCTb UCIIOAB30BAHUS HEKOTOPBIX KOHCTPYKTUBHO-TIO3UTUBHBIX OCHOBHBIX HCXOAHBIX IT0AO-
YKEeHUH IIPEXHHUX YTOAOBHBIX KOACKCOB AAS COBEPILIEHCTBOBAHHSA ACHCTBYIOILIEIO B COBPEMEHHBIH IIEPHOA
BpPEMEHHU OTEYeCTBEHHOI'O YTOAOBHOTO 3aKOHOAATEABCTBA.

B HacTosLIell HayYHOH CTaThbe MPUMEHAAHUCH, B YACTHOCTH, CACAYIOIHe OOIeHayYHbIe U YaCTHOHAYY-
HbIe METOADBI HCCACAOBAHUSA: ACAYKIUA, MHAYKIIHS, aHAAU3, CHHTE3, CPABHUTEABHO-IIPAaBOBOH, KOHKPETHO-
HUCTOPUYECKUH, AOTUKO-FOPUANIECKHUI.

B cuay cratbu 3 peticTyromero YK PO o IpUHIUIIOM 3aKOHHOCTH IOHUMAETCs, BO-IIEPBBIX, YTO IIpe-
CTYIIHOCTb A€HHSA, a TAK)KE €r0 HaKa3yeMOCTb U MHbIE YTOAOBHO-TIPABOBbIE TOCAEACTBHS OIIPEACATIOTCA
T0ABKO YK P®, BO-BTOPBIX, UTO IPHMEHEHHEe YTOAOBHOTO 3aKOHA I10 aHAAOTHH He AOITyCKaeTcs [6]. Yka3aH-
Hble B cTaTbe 3 coBpeMeHHOTo YK P® 0cHOBHbBIE HCXOAHBIE TOAOKEHHUs (IIPHUHIIUIIBI) YTOAOBHOTO 3aKOHA
SABASIFOTCSI HOBBIMU, OHH BIIePBbIe B HICTOPHUH PasBUTHS OTEUECTBEHHOTO YTOAOBHOI'O 3aKOHOAQTEABCTBA 3a-
kperaersl B YK PO, nmpunsatom B 1996 roay v BCTYyIHUBLINM B AeHcTBHe ¢ 1 stHBapst 1997 roaa [7].

Hanpumep, YK PCOCP 1922 ropa, B oTAnYME OT AeHCTBYOIIEro B HacTosAlee BpeMsa YK P, copepkaa
B cTaTbe 10 OCHOBHbBIE HCXOAHBIE IIOAOKEHUS, IIPAMO IIPOTHBOIOAOKHDIE, B YACTHOCTH IIPEAYCMATPUBAA
Ha 3aKOHOAAQTEABHOM YPOBHe ITPUMeHeHHe YTOAOBHOTO 3aKoHa 1o aHaAsoru# [8]. Crarseit 10 YK PCOCP
1922 ropa yCTaHaBAMBAAOCD, UTO B cAydae oTcyTcTBUA B YK PCOCP 1922 ropa npsAMbIX YKasaHUU Ha OT-
A€AbHBIE BUADBI IPECTYIACHUH HaKa3aHHUA HAU MePbl COLJUAAbHOU 3all[UThl IPUMEHAAMCH COTAACHO CTAaThAM
YKPCOCP 1922 roaa, KOTOpble IIpeAyCMaTpUBaAl Hanb0Aee CXOAHbIE [0 BYKHOCTU U POAY IIPeCTYIACHHS.
YKa3aHHBIN [TOAXOA HEAB3S NIPU3HATh KOHCTPYKTUBHO-IIO3UTUBHBIM, IIOCKOABKY IIPEATIOAATaA YTOAOBHYIO
OTBETCTBEHHOCTb 1 YTOAOBHOE HaKa3aHHe He TOABKO 32 Te AeSHH, KOTOpble IpU3HaHbl coraacHo YK PCOCP
1922 ropa mpecTynAeHUsAMH, HO TaKXKe U 32 UHbIe ACHCTBUA, IPAMO He IPEAyCMOTPEHHbIE YTOAOBHBIM 3a-
KOHOAATEAbCTBOM B Ka4ueCTBe IIPeCTYIACHUH.

K coxaaeHuto, IpuMeHeHHe YTOAOBHOT'O 3aKOHA [10 QHAAOT'MH OBIAO COXPAHEHO U B CACAYIOIIEM YTOAOB-
HoM 3akoHe — YK PCOCP 1926 ropa [9]. Tak, B ctatbe 16 YK PCOCP 1926 ropa 3aKpemnasia0Ch, 4TO B CAyYae,
€CAM TO MAU HHOE O0II[eCTBEHHO-0IIaCHOE AHCTBHUE pAMO He peaycMoTpero YK PCOCP 1926 roaa, To oc-
HOBaHMe U IIPeAEAbl OTBETCTBEHHOCTH 34 HETO OIIPEACAAIOTCS IIPUMEHUTEABHO K TeM cTaTbaM YK PCOCP
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1926 ropa, KOTOpbIe IIPEAYCMATPUBAIOT HaboAee CXOAHBIE IO POAY IIPeCTYNAeHUA. B Hay4HOH AUTEpaTy-
pe BroaHe 060CHOBAHHO TAKOMY YTOAOBHO-IIPaBOBOMY IIOAXOAY AQ€TCsI HeTaTUBHAsI COLIHAABHO-TIPaBOBas
OlleHKa. YKa3aHHOe OCHOBHO€ HCXOAHOE MoAoKeHue (1o cytu — npuHnuil, Xotss B YK PCOCP 1922 roaa,
YK PCOCP 1926 ropa TepMUHOAOTHSA O MIPUHIIUIIAX YTOAOBHOT'O 3aKOHA HE HCIIOAB30BAAACh) YTOAOBHOTO
3aKOHA IPEAOCTABASIET BO3MOXKHOCTb 0€3rpaHMYHO LIMPOKOTO CyOBEKTUBHOTO YCMOTPEHHS CO CTOPOHBI
IPaBOIPUMEHUTEABHBIX OPIaHOB U UX AOAKHOCTHBIX AMI] KaK Ha CTAAUH PeIIeHUs BOIIPOca O BO3OyKAe-
HHUH YTOAOBHOTO A€AQ, TIPEABAPUTEABHOTO PACCAEAOBAHUS (CAEACTBHS U AO3HAHHS), TaK U B X0A€ CYA€OHO-
ro pa3bupaTeAbCTBA U Ha3HAUYCHUS HaKa3aHUH.

Bmecte c Tem crarbs 15 YK PCOCP 1926 ropa copepskasa BecbMa IMOA€3HBIH KOHCTPYKTUBHBIN IIOA-
XOA, COTAACHO KOTOPOMY B CAyYae, €CAU IIPH HAAUYHH HCKAIOYUTEABHBIX 0OCTOSTEABCTB A€AQ CYA TIPHXOAMA
K yOEKACHUIO 0 HEOOXOAUMOCTH OIPEACAUTD MEPY COLIMAABHOM 3al[UThI HIKE HU3IIETO IIPEAEAd, YKa3aH-
HOTO B COOTBETCTBYIOIIeH AaHHOMY ITpecTynaeHuIo cTatbe YK PCOCP 1926 roaa, nau nepeiTu K Apyrou,
MeHee CTPOTOH Mepe COIIMAaAbHOH 3aluThl, He 0603HaueHHOH B YK PCOCP 1926 ropa, cya MOT AOITYCTUTb
TakKoe OTcTynAeHHe. [Ipu 3TOM HapA€KaAO TOYHO U3AOXKUTD B IPUTOBOPE MOTHBBI, BbI3BABIIKE AAHHOE OT-
CTyIIA€HHE. YKa3aHHOe OCHOBHOe ucxopHoe noaokeHne YK PCOCP 1926 ropa CBUAETEABCTBYET, YTO B HEM
IPEATIOAAraAach BO3MOKHOCTD, BO-IIEPBbIX, B MICKAIOUMTEABHBIX CAyJasX Ha3HayaTh HaKa3aHUe HIKe HU3-
IIero IpeAeAa, IPEAYCMOTPEHHOTO COOTBeTCTBYIomeH crarbeil Ocobennoi yactu YK PCOCP 1926 roaa,
BO-BTOPBIX, A@XKe Ha3HA4YaTh O0Aee MATKYIO MepPy COLIMAABHOMN 3al[UTHI, IPSAMO He IpeAycMOTpeHHyo YK
PCOCP 1926 ropa.

Aaaee caeayeT 0OpaTHTh BHUMaHHe Ha CoAeprkamuiicsa B AeficTyromeM YK PO Takoe BaykHOe OCHOB-
HO€ HCXOAHOE [TOAOYKEeHHEe — IIPUHIIUII PAaBEHCTBA IPAXKAAH IlepeA 3aKOHOM. B cooTBeTCTBUH O cTaTbeld 4
YK P® auna, copepuBIlne IPeCTyIACHHS, paBHbI Ilepea 3aKOHOM. OHHU [TOAA€KAT YTOAOBHOM OTBETCTBEH-
HOCTH HE3aBHCHUMO OT KaKHUX-AH0O pasAMYMil 110 TeHAEPHBIM, PACOBBIM, HAIlHOHAABHBIM, 3bIKOBBIM, pe-
AWTHO3HBIM OCOOEHHOCTSIM, a TaK)Ke He3aBUCHMO OT IIPOUCXOKAEHHS, UIMYIIeCTBEHHOTO U AOAYKHOCTHOTO
IIOAOKEHHMS, MECTa JKUTEAbCTBA, YOEKACHUH, IPUHAAACKHOCTH K OOIIeCTBEHHBIM O00beAMHEHHAM, a TaK-
K€ APYTHX 0OCTOATEABCTB.

YKPCOCP 1922 ropa B cTaThe 1 COAEPIKaAO OCHOBHOE HCXOAHOE ITOAOMKEHHE O TOM, 4TO pAericTBre YK
PCOCP 1922 ropa pacpocTpaHsaeTcs Ha BCe IPecTyNAeHus, coBepiueHHble B Ipeaesax PCOCP, kak rpa-
xpaHamu PCOCP, tak 1 MHOCTpaHHBIMHU TpaskpaHaMU. [Ipy 5TOM B OTHOIIEHUH HEKOTOPBIX KaTerOpUH HHO-
CTPAHHBIX I'PAYKAAH ACAAAOCH UCKAIOUEHHE — KpOMe MHOCTPAHHBIX I'PA’KAAH, KOTOPbIE 110 CBOEMY AUIIAO-
MaTHY€CKOMY IIOAOKEHHUIO IIOAB3YIOTCS «IIPaBOM 9KCTEPPUTOPHAABHOCTH ». CTaThsa 2 YK PCPCP 1922 ropa
yCTaHaBAMBAAA, YTO €70 AEHCTBHE PACIIPOCTPAHAAOCH Ha rpakpaH PCOCP rakxe U B caydae, €CAM IIPECTYII-
AeHHUs coBepieHsl MU 3a mpeaeaaMu PCOCP. Kpome atoro, 8 YK PCOCP 1922 roaa (cratps 3) ompepe-
AIAOCB, YTO €TO AeHCTBHE PacIpOCTPAHAAOCH TaKkikKe Ha IpebbiBatolux B PCOCP HHOCTpaHHBIX IpaXKAaH,
XOTSl U COBEPIUIMBIINX NpecTyAeHus BHe mpepeaoB PCOCP, Ho, ecAn OHU ObIAM HAaIIPaBAEHBI IPOTUB OC-
HOB FOCYAApCTBEHHOTO CTpos ¥ BoeHHoU Moy PCOCP.

YK PCOCP 1960 ropa (crarbs 2) yCTaHABAMBAA CAEAYIOIlee OCHOBHOE HCXOAHOE moAoKeHHe: YK
PCOCP uCXOAMA U3 IPUHLIUIIOB U OOILINX IIOAOKEHUH, YCTAHOBACHHBIX OCHOBAaMHU YTOAOBHOT'O 3aKO-
HopaTeAbcTBa Corosza CCP u corosubix pecniy6auk [10]. ITpu sTom cratbe 2 OCHOB yrOAOBHOTO 3aKOHO-
pateabctBa Corosa CCP 1 COI03HBIX pecriybANK YKa3bIBAAOCh, YTO YTOAOBHOE 3aKOHOAATeAbCTBO Coro3a
CCP u cO03HBIX pecIIyOAUK COCTOSAAO U3 AAHHBIX OCHOB, ONIPEACAAIOIINX IIPUHIUIIBI U YCTaHABAUBAIO-
IUX OOIIKe TOAOKEHH YTOAOBHOTO 3aKOHOAaTeAbcTBa Coro3a CCP u cOI03HBIX pecnybAUK, 0611eco03-
HBIX 3aKOHOB, IIPEAYCMATPHUBABLINX OTBETCTBEHHOCTD 32 OTACABHDIE IIPECTYIACHHUS, U YTOAOBHBIX KOACK-
COB COI03HBIX pecntybauk [11, 12]. M3aoxenusie noaoxkenuss YK PCOCP 1960 ropa u OCHOB yrOAOBHOTO
3akoHopaTeAbcTBa Coro3a CCP U COI03HBIX pecITyOAUK COACPIKAAU YIIOMHUHAHMS O NPUHIIUIAX, OAHAKO
CIIeIIUaABHBIX HOPM O IIPHHIIUIIAX YTOAOBHOT'O 3aKOHA He OBIAO HU B OAHOM U3 YKa3aHHBIX 3aKOHOAATEAD-
HBIX aKTOB.

CAEAYIOIINM BaKHBIM OCHOBHBIM HCXOAHBIM IIOAOKEHHEM ACHCTBYIOLETO B HacTosIee BpeMa YK PO
SIBASI€TCSI IPUHLUI BUHBI (cTaThst 5). OH 03HAYaeT CAeAylolee: BO-TIEPBbIX, AULI0 TOAAEKHUT YTOAOBHOMN
OTBETCTBEHHOCTH TOABKO 32 TO OOILIeCTBEHHO OIIACHOE ACSHHE U TOABKO 3a Te HACTYIHUBIIHE OOIeCTBeH-
HO OIIaCHbIe IOCACACTBHUSA, B OTHOIICHUU KOTOPBIX YCTAaHOBAEHA €T0 BUHA; BO-BTOPBIX, 00bEKTHBHOE BMe-
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HeHHe He AOIIYCKAeTCs, II0A KOTOPBIM IIOHUMAeTCs YTOAOBHAsS OTBETCTBEHHOCTD 33 HEBUHOBHOE IIPUYMHe-
HUe BpeAQ.

YKPCOCP 1922 ropa (crarbs 11) Taxkke mpeAycMaTpuBaA MoAOOHOE OCHOBHOE HCXOAHOE IIOAOKEHHE,
COTAACHO KOTOPOMY HaKa3aHUIO TOAAEKAAU AUIIb AUIIA, KOTOPbIE, BO-TIEPBbIX, ACHICTBOBAAH YMBILIACHHO,
TO €CTb «IIPEABHAEAH IIOCACACTBUS CBOET'O ACSHUSA U UX )K€AAAU HAU )K€ CO3HATEABHO AOITYCKAAN UX HACTYII-
AeHHe», AN00, BO-BTOPBIX, ACHCTBOBAAH HEOCTOPOXKHO, TO €CTh «A€TKOMBICAGHHO HAAESAUCH IIPEAOTBpa-
TUTb IOCAEACTBHUS CBOMX ACHCTBHUH HAM JKe He IPEABHACAHN HX, XOTS U AOAYKHBI ObIAU X IPEABHAETH». Ha-
psaay ¢ usaoxeHHbIM YK PCOCP 1922 ropa (cratbst 17) ycTaHaBAHUBaAA, YTO «HAKA3aHUIO HE IOAAEKAT AUIIA,
COBEpIIMBIINE IPECTYIACHHE B COCTOSHUN XPOHUYECKOH AyLIEBHOH 60A€3HU HAM BPEMEHHOTO pacCTpOM-
CTBa AYIIEBHOW AEATEABHOCTH, HAH BOOOIIe, B TAKOM COCTOSIHHH, KOTAQ COBEPIIMBIIINE €T0 He MOTAU AQBATh
cebe OTUeTa B CBOMX AEHCTBHUSAX, @ PABHO U Te, KTO XOTsI U ACHCTBOBAA B COCTOSIHUU AYILIEBHOTO PaBHOBe-
CHf, HO K MOMEHTY BbIHECEHH HAU IIPUBEACHHSA IIPUTOBOPA B UCIIOAHEHHE CTPAAAET AYLIEBHOH 60AE3HBIO».
IIpu sToM Aeaasach BaskHast oroBopka: aeficteue cratbi 17 YK PCOCP 1922 ropa He pacnpocTpaHAAach
Ha AHI], KOTOpbIe IIPUBEAU Ce0sI B COCTOSIHHE ONbSTHEHUS AASL COBEPIICHUS IPECTYIIACHHS.

YK PCOCP 1926 ropa B cTaTbe 11 Tak)Ke 3aKpeIAsiA, YTO «MepPbl COIIMAABHOH 3aIUThI CYACOHO-HC-
IPaBUTEABHOT'O XapaKTepa He MOTYT ObITh IPHMEHAEMbI B OTHOIIECHHUH AHUL], COBEPUIUBIINX IPECTYIACHUS
B COCTOSIHHM XPOHHYECKOH AYLIIEBHON 00A€3HH, AW BPEMEHHOT'O PacCCTPOHCTBA AYIIEBHON ACATEABHOCTH,
UAY B HTHOM OOA€3HEHHOM COCTOSIHHH, €CAHM 9TH AHIIa He MOTAH OTAABaTh cebe OTUYeTa B CBOMX ACHCTBHUAX
HAU PYKOBOAUTD HMHU, 4 PABHO U B OTHOIIECHUH T€X AUI], KOTOPbIE XOTSA U ACHICTBOBAAY B COCTOSIHUU AYIIIEB-
HOTO PaBHOBECHs, HO K MOMEHTY BbIHECEHH IPUTOBOPA 3a00AEAU AYIIEBHOH 60AE3HBIO». 3A€Ch JKe MOACHA-
AOCB, YTO, BO-IIEPBBIX, K 9THM AHIIAM MOTYT OBITh IPUMEHEHBI AUIIb MePBI COITUAABHOH 3aI[UThI MEAUIIHH-
CKOT'0 XapaKTepa, BO-BTOPBIX, ACHCTBUE HACTOALIEH CTATbU He PacIpOCTPAHAETCA Ha AUI, COBEPUIUBIINX
IPeCTYIACHUE B COCTOSHHUH OIIbSHEHUS.

Coraacao cratbe 6 YK PO, packpbliBarolieil IpUHIMII CIIPaBEAAUBOCTH, HaKa3aHHe, a TAK)XKe HHbIe MepPbl
YTOAOBHO-IIPaBOBOT'O XapaKTepPa, KOTOpble IPUMEHSIOTCA K AUILY, COBEPIIHUBIIEMY IIPECTYIIACHHE, AOAYKHBI
OBITh CIIPaBEAAUBBIMH. JTO O3HAYAeT, YTO OHU AOAXKHBI COOTBETCTBOBATH PAAY 00CTOATEABCTB: 1) XapaKTe-
PY U CTeleHH 00IeCTBEHHON OIACHOCTHU NPECTYIIACHHS; 2) 0OCTOSATEABCTBAM €T0 COBEPIIEHHUS; 3) ANMIHO-
CTH BUHOBHOTO. IIpy 5TOM B 4acTH 2 YKa3aHHOH CTaTbU ITIOAYEPKUBAETCS, YTO HUKTO He MOXKET HeCTH yTro-
AOBHYIO OTBETCTBEHHOCTb ABAXKABI 32 OAHO U TO K€ IIPEeCTyIIACHHE.

B paHee AelICTBOBABIINX YTOAOBHBIX 3aKOHAX TAKKe IIPEAYCMATPUBAAOCh AAHHOE OCHOBHOE HCXOAHOE
noaoxenue. B vactHocty, YK PCOCP 1922 ropa (cTaThs 24) ycTaHABAHUBAA, YTO IPU OIPEACACHUN MEPbI
HaKa3aHUA YIUTHIBAETCS CTEIIeHb U XapaKTep ONACHOCTH KaK CAMOTO IIPeCTYIHUKA, TAK U COBEPLIEHHOTO
UM TnpecTynaeHus. [IpuMeyaTeseH CAAYIOIIMI KOHCTPYKTHBHO-TIOAOKUTEABHBIN MOAXOA. B ykasaHHOHI
HopMe YK PCOCP 1922 ropa onpeaeasiAoCh, 9TO AASl YCTAHOBACHHUS 9TOTO «H3ydaeTcs 06CTaHOBKA COBEp-
HIEHHOTO IIPeCTYIIACHUS, BBIACHACTCSI AMYHOCTD IIPECTYIIHUKA, IOCKOABKY TaKOBas BbIABUAACH B YIMHEH-
HOM UM IPEeCTYIACHUH U €T0 MOTHBAaX U IIOCKOABKY BO3MOYKHO YSICHHUTD €e Ha OCHOBAaHHH ero 00pasa yKus-
HU U IIPOILIAOTO, @ TAKXKe YCTAaHABAMBAETCS, HACKOABKO CaMO IIPECTYTIA€HHE B AAHHBIX YCAOBUAX BPEMEHHU
U MeCTa HapyIIaeT OCHOBBI 00IIecTBeHHOH 6e3omacHocTh». B cratbe 25 YK PCOCP 1922 ropa KOHKpeTH-
3MPOBAAOCH, UTO AASI OTIPEACACHUS Mepbl HAKa3aHUA HEOOXOAMMO pasTpaHUYUBATH: ) COBEPIIEHO AU IIpe-
CTyIIA€HHE B HHTePecax BOCCTAHOBAEHHUS BAACTH OYPIKYasHM HAM B MHTEpeCaxX YHCTO AUYHBIX COBEPIINB-
IIero IpecTylAeHHe; ) HalpaBA€HO AU IIPECTYIIACHHE IPOTHUB FOCYAAPCTBA HAU OTA@ABHOH AMYHOCTH;
B) COBEPIIEHO AH IIPECTYIIACHHE B COCTOSTHUH FOAOAQ M HYIKABI HAH HET; T) COBEPIIEHO AU IIPECTYIIACHHE
U3 HU3MEHHBIX, KOPBICTHBIX OOYXACHUH HAU €3 TAKOBBIX; A) COBEPIIEHO AU IIPECTYIIACHHE C IIOAHBIM CO-
3HaHHEM IIPUIMHIEMOTO BPEAA HAH 110 HEBEXKECTBY U HECO3HATEABHOCTH; €) COBEPIIEHO AU NIPECTYIIACHHE
podeCcCHOHAABHBIM IIPECTYITHUKOM HAM PEIIMAUBHCTOM, HAU OHO COBEPIIIEHO B IIEPBBIH pas; )K) coBepiile-
HO AU ITPeCTyIA€HHe PYNIOH (IIaliKoH, 6aHAON) AN OAHHMM AHIIOM; 3) COBEPIIEHO AU IIPECTYIACHHE I10-
CPEACTBOM HACHAHWS MAU 0e3 TAKOBOTrO; M) OOHAPYIKEHO A COBEPIIAOLINM IPeCTyIIAeHHe 3apaHee 00Ay-
MaHHO€ HaMepeHHe, }KeCTOKOCTb, XUTPOCTb, HAU IIPECTYNACHHE COBEPIIEHO B COCTOSIHUU 3alIAABYUBOCTH,
10 HEOCTOPO’KHOCTH, AETKOMBICAHIO MAY 110A BAUSTHHEM YTPO3 U IIPUHYKACHUA APYTOTO AUIA. AAHHBIE OC-
HOBHbIE HCXOAHBIE IOAOYKEHHA CBUAETEABCTBYIOT, 4TO B YK PCOCP 1922 ropa yaeasaoch 60AblLIIOe BHUMA-
HUe IPUHIUITY CIPaBEAAUBOCTH.
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CoraacHo YK PCOCP 1926 ropa (cTaTbs 7), B OTHOLIEHHH AUL], COBEPLIMBIINX 061€CTBEHHO OMTACHbBIE
ACSHHUSA UAU NPEACTABASIOIIUX ONACHOCTD II0 CBOEH CBA3H C IIPECTYITHOM CPEAOH MAU IO CBOEH IPOIIAOH
A€SITeABHOCTH, IIPUMEHSAAUCH TPU BUAA Mep COLMAABHOH 3aIUTBI: CyAeOHO-UCIIPAaBUTEABHOTO, MEAUIIVH-
CKOTO MAU MEAMKO-IIeAATOTHYECKOT0 XapaKTepa. AaHHbIe IOAOKEHH TaKKe CBUACTEALCTBYIOT O HAAUYUH
B YK PCOCP 1926 ropa sAeMeHTOB IPUHILINIA CIPaBeAAUBOCTHU. Ilpu sToM B cuay crartbu 26 YK PCOCP
1926 ropa Mepbl COIMAaAbHON 3AIUTHI MEAUKO-ITEAATOTHYECKOTO U MEAMIIMHCKOTO XapaKTepa MOTAU OBITh
IPUMEHEHBI CYAOM, €CAU OH IIPHU3HABAaA HECOOTBETCTBYIOIUM AAHHOMY CAY4Yal0 IPHMEHEHHe Mep COLU-
AABHOM 3al[UTHI CyAeOHO-UCITPAaBUTEABHOT'O XapaKTepa, €CAU Mepbl COLIMAABHON 3aI[UThI MEAHKO-IIEAArO-
THYeCKOTO U MEAHIIMHCKOTO XapaKTepa He ObIAM IPUMEHEHbI COOTBETCTBYIOIIMMH OpraHaMH AO CYA€OHO-
ro pa3bupareAbCTBa.

B cooTBercTBUU cO cTaThell 7 YK PO moa NpuHIMIIOM I'yMaHM3Ma OHUMAaeTCs, BO-NEPBBIX, YTO yTO-
AOBHOE 3aKOHOAQTEABbCTBO ObOecrieunBaeT 6€30I1aCHOCTb YeAOBEeKa, BO-BTOPBIX, YTO HaKa3aHKe U HHbIE MepbI
YTOAOBHO-IIPAaBOBOI'O XapaKTepa, IpUMeHseMble K AUIlY, COBEPIIUBIIEMY IIPeCTyIIACHHE, He MOTYT UMeThb
CBOEH IeABI0 IPUYNHEeHNe PU3NIeCKUX CTPAAAHUIN HNAH YHIDKEHHE YeAOBEUeCKOI0 AOCTOMHCTBA.

ITopo6HOE OCHOBHOE HCXOAHOE IToAOXKeHUe HMeA0 MecTo B YK PCOCP 1922 ropa, rae B cTaTbe 26 IpeA-
YCMaTpPHUBAAOCh CACAYIOIIee: «SIBASIICH MEPOH 00OPOHUTEABHOH, HaKa3aHHe AOAYKHO OBITD IleAeCO00pasHO
U B TO K€ BpeMs COBEpIIEHHO AHUIIEHO IIPU3HAKOB MYYHUTEAbCTBA U HE AOAKHO NPUYMHATD NPECTYIHUKY
0eCIIOAe3HBIX U AUIIHUX CTPAAAHHI». TakKe MOKHO OTHECTH K IPUHIIMITY I'YMaHH3Ma IOAOXKEHHE CTaThH
18 YK PCOCP 1922 ropa o TOM, YTO «HaKa3aHHE He IPUMEHAETCS K MAAOAETHUM AO 14 AeT, a TaKkke BCceM
HECOBEPILIEHHOAETHHUM OT 14 A0 16 AeT, B OTHOIIEHUH KOTOPBIX IPU3HAHO BO3MOKHBIM OTPaHUUUTHCS Me-
paMU MEAUKO-TIEAATOTHYECKOTO BO3AEHCTBUA».

YK PCOCP 1926 roaa B crarbe 12 (B peaakiuu ot 25 HOsOpst 1935 ropa) coaeprKaA yKe IPOTHBOIIO-
AOKHOE OCHOBHOE HCXOAHOE ITIOAOKEHHUE, COTAACHO KOTOPOMY «HECOBEpIIEHHOACTHHE, AOCTUTIIHE 12-A€T-
HET0 BO3pacTa, YAWYEeHHbIe B COBEPIICHUHU KPaXK, B IPUUYNHEHUN HACHAUS, TEACCHBIX IIOBPEKACHUH, YBe-
49U, B yOMHCTBE UAM IOIBITKE K YOHICTBY, IPUBAEKAIOTCSA K YTOAOBHOMY CYAY C IPHMEHEHHEM BCeX Mep
HakasaHuA». Ho npu stom B ctatbe 9 YK PCOCP 1926 ropa ykaspIBaAOCh, YTO MePbI COLIMAABHOM 3aLIUThI
He MOT'YT UMeTb IIeAbI0 IPUYNHEHNEe GU3NIeCKOTO CTPAAAHNUSA HAU YHIDKEHHE YeAOBEYEeCKOTO AOCTOMHCTBA
U 3aAQ4H BO3ME3AUS U Kapbl cebe He CTaBsIT.

OueHb Ba)KHO, 4TOOBI paccMOTpeHHbIe NpuHIHIEl YK PO BbICTyIaAH B KauecTBe OCHOBHBIX HCXOAHBIX
MTOAOYKEHHUH AAS IPABOIIPUMEHUTEABHBIX OPTaHOB U X AOAKHOCTHBIX AL, KoMImapaTUBHBIN aHAAN3 paHee
AEHCTBOBABIINX YTOAOBHBIX 3aKOHOB — YK PCOCP 1922 ropa, YK PCOCP 1926 ropa, YK PCOCP 1960 ropa
II03BOASIET IIPUHTH K BBIBOAY O TOM, YTO MHOTHE IPUHIUIIBI AeHicTBYomIero YK PO apasioTcs pesyapraToM
PasBUTHSA OCHOBHBIX HCXOAHBIX ITOAOYKEHUH, COACPIKABIIMXCA B IPEKHUX YTOAOBHBIX 3aKOHaX. B uacTHO-
CTH, HEOOXOAUMO 0C000 MOAYEepKHYTh HaanuuHe B cTaTbe 24 YK PCOCP 1922 ropa MeXAUCIUIAMHAPHOTO
IOAX0A2 (YTOAOBHOE ITPABO, YTOAOBHBIN IIPOLIECC, KPUMHUHOAOT U, KPUMUHAAUCTHKA), COTAACHO KOTOPOMY
IIPH OIIPEACACHHH Mepbl HaKa3aHHUs YUUTBIBACTCS CTEIIEHDb U XapaKTep ONACHOCTH KAK CaMOTo IIPeCTyIHU-
Ka, TaK ¥ COBEPILIEHHOTO UM IPECTYIIACHUS, AAT YCTAHOBACHHS 9TOTO «H3y4aeTcsi 0OCTaHOBKA COBEpIIEH-
HOTO IIPeCTYIIACHHS, BbIACHAETCS AMYHOCTD IIPECTYIHUKA, IOCKOABKY TAKOBas BbIABUAACH B YUYHHEHHOM UM
IPeCTYIACHUH U eI'0 MOTHBAX U IOCKOABKY BO3MOYXHO YSCHHTD €€ Ha OCHOBaHUH ero 06pasa )KU3HH U IPO-
IIAOTO, A TAK)Ke YCTAHABAUBAETCS, HACKOABKO CaMO IIPECTYIIACHHE B AAHHBIX YCAOBHSX BpeMEHHU U MeCTa Ha-
pYLIaeT OCHOBBI O0OIIeCTBEHHOH 6€30I1acHOCTH ».
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OBLWWECTBEHHAA ONACHOCTDb NPOU3BOLOCTBA,
XPAHEHUSA, MEPEBO3KWU JINBO CBbITA TOBAPOB

N NPOAOYKUWW, BbINMOJIHEHUA PABOT NJ1 OKA3AHUA
YCNyr, HE OTBEYHAKOLLNX TPEBOBAHNAM
BE3OIMNACHOCTMU (CT. 238 YK P®)

A. KO. lopoxxaHKkuH
lpokypaTtypa Antavickoro Kpasi (bapHays, Poccusi)

B mepBoii yacTH CTAaThbU aBTOP A€AAeT OOIINI 0030p AOKTPHUHAABHBIX IOAOYKEHUH TEOPHH 001IIeCTBEH-
HOH OIIACHOCTH, OIPEAEAdeT ee 3HaueHHe AAS GOPMHUPOBAHHA YTOAOBHOTO 3aKoHA. Takxe popMUpyeTcs
U 060CHOBBIBAETCS TE3UC 00 UCKAIOUUTEAPHO YTOAOBHO-IIPAaBOBOM 3HAUEHUHU OOILeCTBEHHON ONACHOCTH
KaK IPaHH IIPECTYITHOTO U HellpecTynHoro. [IpuMeHeHHe TOAOOHOT0 IT0AXOAQ 0OYCAOBAUBAET AAAbHEIIIIEe
HCCAEAOBaHHe, B pAMKaX KOTOPOTO aBTOP U3AaraeT U apIyMeHTHPYeT CY)KACHHE O COACPIKaHUH 001IeCTBEH-
HOH OMaCHOCTH IIPOU3BOACTBA, XPaHEHHs, TePeBO3KK AN60 CObITa TOBAPOB U IPOAYKIIMH, BBIIOAHEHHE pa-
00T HAM OKa3aHHUe YCAYT, He OTBedaroIiux TpeboBanusm 6eszomacHoctu (c1. 238 YK P®), u popmupyer kpu-
Tepun AU PepeHI AUy OTBETCTBEHHOCTH, OCHOBAHUH KPUMHUHAAN3AIMY U [IEHAAM3ALUHU. AaAee aBTOp
aHAAH3HPYeT CUCTeMOooOpasyioliee OHATHE 00LeCTBEHHOH 6e30I1aCHOCTH, BBIACASIET €T0 CYLIHOCTHBIE
cBoiicTBa. [IpoBeAeHHOE HCCAEAOBAHHE TTO3BOASIET CAEAATh BBIBOA O CAOYKHOU CTPYKTYpe 00IeCTBeHHON
OIIACHOCTH, ACTEPMUHHPOBAHHOH OAHOBPEMEHHBIM HapYLIEHHEM COBOKYITHOCTH OOIIeCTBEHHBIX OTHOIIE-
HUH 110 00ecrieyeHnIo 061eCTBeHHOH 6e30I1acHOCTH, 3AOPOBBIO HACEACHHS M COXPAHEHHUIO XKU3HU U 3A0-
POBbsI KOHKPETHOT'O YeAOBeKa. B cTaThe MpOaHAAN3MPOBAHBI CAHKIIMH CXOXKUX IO IIOCAEACTBHUAM IIpe-
crynaennit (cT. 109 u ct. 238 YK PO) 1 caeaaH BBIBOA O TOM, 4TO caHKIHUA 4. 2 ¢T. 238 YK P® pomxHa ObITH
CKOPPEeKTHpOBaHa ITyTeM UCKAIOUEHHUS U3 Hee HaKa3aHUA B BUAe IITpada, YTO ACTEPMUHHPOBAHO CrIenudpu-
KO 00IIeCTBeHHOM OIIACHOCTHU PeaAU3allMU TOBAPOB U IIPOAYKIIMH, BBIIOAHEHHS PabOT M OKa3aHMsA YCAYT,
He OTBEYAIoLINX TPeOOBaHUAM 6€30IIaCHOCTH.

KaroueBbIe cAOBa: yTOAOBHAsI OTBETCTBEHHOCTD, TpebOBaHMs 0€3011acHOCTH, ITpaBa notTpebureaeii, 06-
IeCTBeHHasA 0€30MacHOCTb, HOTPEOUTEABCKHH PbIHOK.

PUBLIC DANGER FROM THE PRODUCTION, STORAGE,
TRANSPORTATION, OR SALE OF GOODS AND PRODUCTS,

OR THE PERFORMANCE OF WORK OR THE PROVISION OF
SERVICES THAT DO NOT MEET SAFETY REQUIREMENTS (ARTICLE
238 OF THE CRIMINAL CODE OF THE RUSSIAN FEDERATION)

A. Yu. Gorozhankin
Altai Krai Prosecutor's Office (Barnaul, Russia)

In the first part of the article, the author provides a general overview of the doctrinal provisions of
the theory of public danger and defines its implications for the development of criminal law. The author
also formulates and substantiates the thesis that public danger has an exclusively criminal significance, as
a boundary between criminal and non-criminal. This approach motivates further research, in which the
author presents and argues for the nature of the public danger from the production, storage, transportation,
or sale of goods and products, or the performance of work or the provision of services that do not meet
safety requirements (Article 238 of the Criminal Code of the Russian Federation), and develops criteria for
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differentiating liability and the grounds for criminalization and penalization. The author then analyzes the
system-forming concept of public safety and identifies its essential properties. The study reveals a complex
structure of social danger, determined by the simultaneous violation of a set of social relations aimed at
ensuring public safety, public health, and preserving the life and health of an individual. The article analyzes
the sanctions for crimes with similar consequences (Articles 109 and 238 of the Criminal Code of the Russian
Federation) and concludes that the penalty under Part 2 of Article 238 of the Criminal Code should be
amended by excluding the fine, owing to the specific social danger posed by the sale of goods and products,
the performance of work, and the provision of services that do not meet safety requirements.
Keywords: criminal liability, safety requirements, consumer rights, public safety, consumer market.

Doi: https://doi.org/10.14258/ralj(2026)1.13

aTeropus «o0lIecTBeHHasA OMAaCHOCTh» — OAHA U3 CUCTeMOOOPa3YIOIIUX U AUCKYCCHOHHBIX KaTero-
pHii B HayKe YTOAOBHOTO IpaBa. C OAHOH CTOPOHBI, B CEPEANHE IIPOIIAOTO BeKa YCTOABIIUMCS ABASA-
TCA CY’KAGHHE O TOM, YTO 001IIeCTBEHHAs OIIACHOCTh — OAMH U3 BOXKHEHIIINX COIIMAaABHO-TIPABOBBIX
IPU3HAKOB IIPECTYIIACHHS, OHa IPUCYIIA KAYKAOMY IIPECTYITHOMY AESHHUIO, COBEPIICHHOMY B OIIPEAEACHHBIX
ycaoBHsAX [1, . 47]. AO HaCTOAIIETO BpeMEHH H3A0KEHHOE CYKACHHE II0 COACPIKaHHUIO CACAYET IIPHU3HATH
IPUOPUTETHBIM B POCCHICKOH YTOAOBHO-IIPAaBOBOI HayKe: 00IeCTBeHHAs OIACHOCTD IIPU3HAETCA OIIpeAe-
AAIOIIUM OOBEKTUBHBIM CBOWCTBOM AIOOOTO IpecTynAeHus [2, c. 606-607], o0cHOBaHHEM MEXOTPaCcAEBOH
AndepeHIInauu OTBETCTBEHHOCTH [3, ¢. 125], KpUMMHAAU3ALUH AeSTHUH [4, c. 41], BbIpakeHHe B 00'beK-
THBHOM PeaAbHOCTH HETaTUBHBIX IPOSIBACHUH OIIPEACACHHOTO ACHCTBHUS UAY Oe3AeHCTBHUS, a TAK)XKe UX I10-
CA@ACTBUH B BUAE UMYIIECTBEHHOTO, MOPAABHOTO, GU3HIECKOr0 HAM HHOTO yiepba, Bpeaa [5, c. 187], yro-
AOBHO-TIOAUTHYECKHH OPUEHTUP AAS PaCIPEAEACHHS SHEPTUU U CHABI TOCYAQPCTBEHHOTO pearHpOBaHUA
Ha IIPeCTYIHOCTS [6, €. 33] U T.A.
Pa3BuTHeE HayYHOH MBICAU TIpeanioraraeT GpOpMHUPOBAHKE PA3AUYHOIO POAA AABTEPHATHBHBIX TEOPHH
Y KOHIIETIIINH, KOTOPbIe, YYUTBIBas «CKBO3HYI0» IIPUPOAY 00IIeCTBEHHOM OTMTACHOCTH, IIPEATIOAArafoT OlleH-
Ky HeOOXOAMMOCTH ee COXPaHEeHHUA KaK BaXKHEHIIero Mpu3HaKa MPeCcTyINACHUSA AUDO OTCYTCTBHE TaKOH He-
06XOAMMOCTH, HaIIpUMep, 3aKpeNrB Ha HOPMaTUBHOM YPOBHE UCKAIOUUTEABHO «(pOPMAABHOE» OIIpEAeAe-
HUA IpecTynAeHus [7, c. 11].
Kax mpeacTaBAsieTcs], KaTeropus «o0IiecTBeHHas OIACHOCTb» He AWIIeHa U3bAHOB, KAK MUHHMYM,
B CBSI3U C TeM, 4YTO CGOPMHUPOBATD ONIPEACACHHBIE KPUTEPUU ee BepUPHKALIMY KpaiiHe 3aTPYAHUTEABHO [3,
c. 126]. OAHaKO OTKa3 OT Hee TAKKe He pelllaeT IpoOAeMY OIIpeACACHHS I'PAaHH IIPECTYITHOTO U HEITPeCTYITHO-
r0, @ TAK)KE He T03BOASIET YCTAHOBHTD B3aUMOCBS3b MEXKAY COACTHHBIM M MEPOH HEOOXOAMMOTO H AOCTATOY-
HOTO HakasaHuA. CAeAOBaTeAbHO, HMEHHO KaTerOpHs 001IeCTBEHHOH OITaCHOCTH 03BOASET 000CHOBATD OC-
HOBaHHs MeXXOTPACcAeBOH AU depeHIaNN OTBETCTBEHHOCTH, @ TAK)Ke KPUMHHAAU3AIINH 1 [TeHAAU3AI[UH.
B HacTosmel paboTe oOIecTBeHHAss OACHOCTh IPUMEHAETCS HCKAIOYHTEABHO B YTOAOBHO-IIPABOBOM
3HaYeHWHU. AaHHas NMO3ULUA He OeCCIIOpPHA, U B IOPUANYECKOH AUTEepaType BbICKAa3bIBAIOTCA BIOAHE 0060C-
HOBaHHBIE CY)KACHHS O TOM, YTO AAMUHHUCTPATHBHBIM IIPABOHAPYIIEHHUAM IIPHUCYIA MEHbIIasl CTelIeHb 00-
1[eCTBEHHOH OIACHOCTH 110 CPAaBHEHHIO C ITPECTYIACHUAMHU, OAHAKO KOHCTATHUPOBATh €€ OTCYTCTBUE ABAS-
eTcsl HeBEPHBIM [8, c. 68]. B mccaeAOBaTe@AbCKUX IIEASX COTAACHMCS C TeMHU aBTOPAaMHU, KOTOPbIE ITPEAAATra0T
IOHUMATh OOILIECTBEHHYIO ONACHOCTD B Y3KOM YTOAOBHO-IIPABOBOM 3HAY€HUH, ApPTYMEHTUPYS CBOIO I10-
3UIIMIO TeM, YTO CTENeHb OOIeCTBEHHON OIIACHOCTH, ABAAACH OAHHM H3 9AEMEHTOB OOIIeCTBEHHON OIac-
HOCTH, He [I03BOASIET IIPOBECTH YeTKUH PasAeA MEKAY IPECTYIIHBIM U HeIIPeCTYIIHbIM, @ COOTBETCTBEHHO,
He obecIieynBaeT TeOpeTHYeCKH 000CHOBaHHBIE KPUTEPUU AU PepeHIInalluu OTBETCTBEHHOCTH [9, c. 80].
Hrak, obLiecTBEeHHast OIIACHOCTb OTHOCUTCSA K CHCTEMOOOPA3YIOIIUM KaTerOpUAM POCCHICKOTO YTo-
AOBHOTO IIpaBa, OHa obecrieunBaeT GOPMHUPOBAaHHE KPUTEPUEB U OCHOBAHUN MEXOTPacAeBOH AupepeH-
IIMAIlMY OTBETCTBEHHOCTH, @ TAK)Ke OCHOBAHUA KPUMUHAAU3AIUH U IIeHAAU3ALUY AesHUH. [ToMuMo mpo-
4ero o6IIecTBeHHAs OIIACHOCTD 00eCIeYrBaeT AOTHIECKOe CTPYKTYPHUPOBaHHE YTOAOBHOT'O 3aKOHA.
OTHOCHTEABHO 00OIIeCTBEHHOH OIIACHOCTHU IIPECTYIACHHUA, TPEAYCMOTpeHHOTrO CT. 238 YK PO, B Hayke
YTOAOBHOTO IpaBa CpOPMHPOBAAUCH CACAYIOIIHE TO3UIIHU:
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1) o61ecTBeHHas OMACHOCTD 3aKAIOYACTCS B HAPYILICHHUH OO1IeCTBEHHON 6€30II1aCHOCTH, II0A KOTOPOH
IOHUMAIOT COCTOSHHUE 3alIMIIEeHHOCTH O0IIeCTBEHHBIX OTHOIIEHHH, YPeryAHpOBaHHOE HOPMAMH TIpaBa,
obecnieynBaromiee 6e30MacHbIe YCAOBHSA KU3HU ATOACH U UX A@ATEABHOCTH OT IPECTYIHBIX MOCATATeAbCTB
Ha 6e30I1aCHOCTD BBIIIOAHEHHS paboT, OKa3aHHUSA YCAYT, peaAH3aliu TOBApOB, 6€30IaCHOCTb OOpalleHuUs
C UCTOYHHMKAMH ITOBBIIIEHHOH OMACHOCTH, 9KOHOMHYECKYIO, TPAaHCIIOPTHYI0, THPOPMAILIHOHHYIO Oe3omac-
HOCTb [10, c. 53]. Takum 06pa3om, oOIeCTBEHHAsS OIACHOCTD OIPEACATETCS Ha OCHOBE CTPYKTYPBI YTOAOB-
HOTO 3aKOHA 1 POAOBOTO OO'bEKTa ITPeCTYIACHHUS;

2) BTOPOH ITOAXOA 3aKAI0YAeTCsl B IPU3HAHUN PACCMATPUBAEMOrO MPECTYIIACHHs MHOTOOOBEKTHBIM,
TO €CTh IIPECTYIACHUEM, KOTOPbIM IPUYUHAETCS BPeA He TOABKO KOHKPETHOMY 4E€AOBEKY, HO 00IeMy co-
CTOSHHIO 3aIUIIEHHOCTH AUYHOCTU. COOTBETCTBEHHO, OIIPEACACHHE 0OIIeCTBEHHOH OIaCHOCTH OCYIIeCT-
BASI€TCS Yepe3 HapyllIeHHe ABYX TPYIII OOIeCTBEHHBIX OTHOIIEHUH: 00IeCTBEHHBIX OTHOIICHUH, CBA3aH-
HBIX C obeclieyeHneM COXPAaHHOCTH XKU3HU U 3A0POBbS, U OTHOIICHHUH 110 0OecledeHHo 00IeCTBeHHOH
6esomacHocru [11, c. 33];

3) TpeTHil MOAXOA K YCTAHOBAEHHIO 00LIeCTBEHHOH ONACHOCTH ABAsIeTCSI Hanboaee mupokum. Obie-
CTBEHHas OIIACHOCTH NIPOM3BOACTBA, XPAHEHHS, IePEBO3KU AUOO COBITa TOBAPOB U IMPOAYKIIHH, BBITOAHE-
HHA pabOT MAM OKa3aHHUSA YCAYT, He OTBEYAIOUIUX TpeOOBaHUAM 0e30IIaCHOCTH, ONPEACASETCH HapyIIeHH -
€M HEeCKOABKHX CAMOCTOSITEABHBIX IPYIIII OOIeCTBEHHBIX OTHOLIEHHUH: a) OTHOIIEHHUS 10 00ecIedeH o
3AOpPOBBS M OAArOIOAYYHSA HACEACHUS B MacliTabax CTPaHbl, perHOHa U T.A. [T0A 3A0pOBbEM HaceACHUS
IIOHUMAeTCs COBOKYIHOCTb OTHOIICHUH, 00eCIeYHBaOIUX HOPMaAbHO® PHU3HYECKOE U ICHXHYECKOe
3A0OpOBbe TPaXKAaH; ) Bropas TpyIla OTHOLICHNH, IIOABEPraeMbIX HeraTUBHBIM U3MEHEHUAM IIPU COBEP-
IIeHUH PacCMAaTPHUBAEMOTro IPeCTYNACHH — UMYIeCTBeHHbIe OTHOIIEHUs, BOSHUKAIOIHEe MEXKAY TIOTpe-
OUTeAEeM U AHIIOM, PEAAU3YIOLINM TOBAPHI, PA0OTHI, YCAyTH (IIpOdeCcCHOHAABHBIH YYaCTHUK TOTPEOUTEAD-
CKOTO pbIHKa). BrIAeAeHNEe 9KOHOMHYECKHX 00IIeCTBEeHHBIX OTHOIICHUH apryMeHTHPYeTCs, B YaCTHOCTH,
TeM, 4TO IIPU MPUOOpeTeHNH Hebe30IIaCHOH MPOAYKIIMU MOTPEeOUTEAb TPATUT CBOM OTPAaHHUYEHHBIE MaTe-
pHaAbHbIE pecypcChl He Ha TO, Ha YTO OH MOT PAaCCYUTHIBATh IIPH 3aKOHHOM OCYIIeCTBACHHH SKOHOMHUYe-
CKOM A€ATEABHOCTH CO CTOPOHBI IPOdeCCHOHAABHOTO yJacTHHKA [12, ¢. 71]; B) TpeThs rpyIina OTHOLIEHHH,
omnpeaeAsomas oOIeCTBeHHYIO OIIACHOCTb HapyIIeHUs TpeOoBaHUH 0e30IIaCHOCTH Ha IOTPeOUTEABCKOM
PBIHKE — OTHOIIEHHA 10 00eCIeYeHUI0 AeAOBOH pelyTaluu IPOAABIIOB, IPOU3BOAUTEAEH, AHII, AOOPO-
COBECTHO BBITIOAHSIOLINX pabOThI M OKa3bIBAIOIIUX YCAYTH, KOTOpas IIOABEPraeTcsl HEraTUBHON OLIEHKe
U HapYILIEHUH, AOITyCKaeMbIX HHbBIMHU yJaCTHUKaMH [13, c. 185].

Kak npeacTaBasteTcs, Ka)KAas U3 IPUBEACHHBIX IIO3UIIUI HMeeT I10A COOOH TeOpeTHYEeCKYIO, IIPAKTHYe-
CKYI0 U KPUMHHOAOTHYECKYI0 OCHOBY. OAHAKO IIUPOKUI AIOPAAM3M B OIIPEACACHUH OOIeCTBEHHON omac-
HOCTHU MOKET IPUBECTH K CYILIeCTBEHHOMY AUCOaAQHCY YTOAOBHOTO 3aKOHA, BBIPAYKAOIIETOCs, B YaCTHOCTH,
K «3aABOEHHIO» (KOTAQ 32 TOXXAECTBEHHbBIE ACSTHUSI OTBETCTBEHHOCTD YCTAaHABAUBAETCS B PA3AMYHBIX CTPYK-
TYPHBIX 9A€MEHTaX YTOAOBHOT'O 3aKOHA) OTBETCTBEHHOCTHU, HEOOOCHOBAHHOMY HCKAIOUEHHIO OTBETCTBEH-
HOCTH, HapYILIE€HUIO AOTHYECKOH CTPYKTYpbl YK, paccoraacoBaHHOCTH CHCTeMbI HaKa3aHUH. B 3Toil cBA3n
IPeACTaBAACTCSA HeOOXOAMMBIM CUCTEMaTU3UPOBATh U3AOXKEHHBIE BhIIIE AOKTPUHAABHBIE CY>KACHUA OTHO-
CHTEABHO OOILIeCTBEHHOH OIIACHOCTH IPOU3BOACTBA, XPAaHEHUS, IEPEBO3KU AMOO cOBITa TOBAPOB U IIPO-
AYKIIMH, BBIIOAHEHHA PabOT MAM OKA3aHHMA YCAYT, He OTBEYAIOIIMM TpeboBaHUAM be3omacHOCTH. [10A06-
Has CUCTeMaTH3alHA B paMKaX HaCTOSAMLIEH pabOThI CTPOUTCA Ha OCHOBAaHHU ACAYKTUBHOT'O METOAQ, TO €CTh
ABIDKEHHSA OT 061I1ero K 4JacTHOMY.

PaccmarpuBaeMoe IpecTyIlAeHHe OTHECEHO 3aKOHOAATEAEM K IIPECTYIIACHHUAM IIPOTUB 001IeCTBEHHOH
besomacHOCTH U 0bIecTBeHHOTO nopsiaka. B pazaeae IX YK P® coaeprxaTcs 3anpeTsl B OTHOIIEHUH CaMbIX
Pa3HOOOPa3HbIX ACAHHH, 9TO U TePPOPUCTUYECKUH aKT, U HE3aKOHHBIH 000POT HAPKOTHYECKHX CPEACTB,
Y HapYLIeHWs IPaBUA IIPH IIPOU3BOACTBE paboT U T. A. CTOADb IIHPOKUI KPYT ACSTHUH MOXKET 3aTPYAHHUTH 00-
ob1Ialee onpeaeAeHUe 001IeCTBEHHOH OIIACHOCTU AAS COBOKYITHOCTH ITPECTYIIACHUH, OTBETCTBEHHOCTh
3a KOTOpbIe IPEAYCMOTpPEHa B COOTBETCTBYIoIIeM paszaese. OAHAKO MONpobyeM BBIAGAUTD 0O0IIHe XapaKTe-
PUCTUKH 001IeCTBEHHOH 0€30I1acHOCTH.

Bo-nepBbIX, MoAaBAsOLIee GOABIIMHCTBO YUYSHBIX CXOXKH B IOHUMAaHUH 001eCTBEHHOH 6e3011acHOCTH
KaK COCTOSHUSA 3alIUIIEHHOCTH 061ecTBa, TOCYAAPCTBA, AMYHOCTH, OKpY’Karolel cpeabl [14, c. 370]. 3aech
cAeAyeT 0OpaTUTh BHUMAHUE, YTO TEPMUH «3alLIHUIIEHHOCTD» TaK JKe, KaK H KaTeropus «0e30IMacHOCTh», AB-
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AfieTCA KpaliHe ITHPOKUM U 0e3yCAOBHO OIleHOYHBIM. CAeAOBATEABHO, OIIpeAeACHHE 6e301IaCHOCTH Yepes
3aLUIIEHHOCTD SIBASETCS MAKCHMAABHO aDCTPaKTHBIM U TpebOyeT AaAbHeH el KOHKpeTH3aluu. B AaHHOM
CAydae AASL IleAeH HaCTOSAIIEro HcCAeAOBaHMsA (PpUKcaIMsA 001eCTBEHHOH ONIaCHOCTH KOHKPETHOTO AeSHHSA)
BBIA€AMM ABA BUAA COCTOSHHMSA 3aIIUIEHHOCTH — PAKTHYECKYI0 U HOpMaTUBHY0. PaKTHUecKas 3allUIIleH-
HOCTb 00ecreqrBaeTCcs IOCPEACTBOM IIPUMEHEHHsI Pa3AMYHBIX IPAaBOBBIX HHCTPYMEHTOB YIIOAHOMOYEHHBbI-
MU opraHaMH. [I[prMeHHTEeABHO K HayKaM YTOAOBHO-IIPAaBOBOTO IJUKAQ PeUb HAET O CIIeI[MAAU3UPOBAHHBIX
[IPaBOOXPAHUTEABHBIX OPTaHAX, OCYIIECTBAAIOIINX PACCACAOBAHNE YTOAOBHBIX ACA, IIPUBACUCHHE K OTBET-
CTBEHHOCTH, UCIIOAHEHHUE CyACOHBIX aKTOB O IPUMEHEHUH HaKa3aHHA U HHBIX MepP YTOAOBHO-IIPAaBOBOTO Xa-
paxrepa. HopMaTuBHas 3aljuieHHOCTD obecrieunBaeTcs popMupoBaHHeM 3¢ HeKTUBHBIX IIPAaBOBBIX HOPM
(MHCTPYMEHTOB), KOTOpbIe 00€CIIeYHBAIOT KAK HOPMAABHYIO PeaAU3aIlHIo OOIeCTBeHHBIX OTHOLICHUH, TaK
Y BO3MO)KHOCTD IIPUBACUEHHUSA K OTBETCTBEHHOCTH IIPU HAPYLUIEHUH PErYAITUBHBIX IIPaBHA.

Bo-BTOpBIX, 00IecTBeHHAasA 0€30I1aCHOCTD IIPEAIIOAATAET, YTO BO3MOXKHOCTD IPUYNHEHHUS BPEAQA JKU3HH,
3AOPOBBIO, UMYIIECTBY, OKPY)KAIOLeld IPUPOAHOH CpeAe CBOAUTCA K MUHHMYMY AUO0 MCKAIOYAETCS TTOA-
HOCTbIO [15, ¢. 15]. AocTHraeTcsi 3TO OMATH XKe IOCPEACTBOM KaK YCTAaHOBACHUS HOPMAaTHUBHBIX IIPEAIHCa-
HUH, TaK U UX IPUMEHEHU.

B-TpeThux, leAb 001IeCTBEHHOM 6€3011aCHOCTH — BBIABACHHUE, YCTPAaHEHHE U IIPEAYTIPEKACHHUE YIPO3,
CIIOCOOHBIX HAaHECTH BpeA 00IecTBeHHBIM HHTepecaM [16, c. 13].

B-4eTBepTHIX, 9AEMEHTaMH OOIeCTBEHHON 0€30IaCHOCTH ABAACTCSA IIUPOKasd COBOKYIIHOCTH OOIIe-
CTBEHHBIX OTHOLIEHUH, BKAIOYAIOIask B Ce0s BeCh CIIEKTP OOIeCTBEHHON M IOCYAAPCTBEHHOMH JKU3HU (Ha-
I[IOHaAbHAas 6e30I1aCHOCTD, BOCHHas 6e30I1aCHOCTD, 6€30IIaCHOCTD AUYHOCTH H T. A.).

B-naThIx, pyHKIUA 06LIeCTBEeHHOH Oe30macHOCTH — obecliedyeHHe CTAOMAPHOCTU U YCTOHYMBOCTH CY-
I[eCTBOBAHHA U PasBUTHA OOIIECTBA U TOCYAAPCTBA, a TAK’Ke 0OIIeCTBEHHOe OCO3HAHHE HEIIPHKOCHOBEH-
HOCTH COIIMaAbHBIX 6Aar [17, c. 130].

Hrak, obmecTBeHHasA 6€30MaCHOCTD, MPEACTABAAOIIASA COOOH COCTOSHHE 3aLIHIIeHHOCTH AMYHOCTH,
06111ecTBa ¥ FOCYAQPCTBA OT COBOKYIIHOCTH YTPO3 IIPABOBOT0, TEXHOT€HHOT'0, IPUPOAHOTO, 9KOAOTHIECKOTO
U T.A. XapaKTepa, OTHOCUTCS K OAHUM U3 CAOKHEHIIIHNX, MHOTOACIIeKTHBIX U PYHAAMEHTAABHBIX COLIHAABHBIX
Kareropuil. OAHaKO yYUTBIBasg HEPAPXHIO 0ObEKTOB yTOAOBHO-TIPABOBOM OXPaHBI, COTAACHMCS C aBTOPAMH,
apryMEeHTHPYIOLUIMMU CY>KACHHE O TOM, YTO BHE 3aBUCHMOCTH OT KOHKPETHOT'O BUAQ, 9AeMEHTa 6e30IacHo-
CTH ee CYLIHOCTBIO ABASIETCS COXpaHEHHE AUYHOCTH, @ B CaMO MOHATHE «00IIecTBeHHAsA 6€30I1aCHOCTh» CAe-
AyeT BKAIOYATb BCe OCHOBHbIE KOMIIOHEHTBI OTACABHOM AMYHOCTH HAU KOAAEKTHBA, KOTOpbIE IPEACTABAA-
10T COO0H YCAOBHYIO COBOKYITHYIO IIeHHOCTb, OXPaHsAeMYI0 MOPAaAbHBIMH H IIPaBOBBIMU HOpMaMH [18, c. 52].

OAHHM U3 TAaKUX KOMIIOHEHTOB SBAAETCS 3AOPOBbE HaCeACHHS, IIPEACTaBAsIOIIee COO0I KOMIIAEKCHOE
COCTOAHUE PU3UIECKOTO, AYXOBHOT'O M COIIMAABHOTO OAaromnoayyus. OHO OIpeAeAsieTcsl Ha OCHOBAaHHUHU KO-
AMYEeCTBEHHBIX M KaueCTBEHHBIX II0Ka3aTeAel, B YaCTHOCTH, TAKUX KaK POXKAAEMOCTb, CMEPTHOCTD, CPEAHAA
IPOAOAKHUTEABHOCTD XKHU3HH, 3a00A€BaeMOCTb U YPOBeHb QU3MIECKOr0 pasBUTHA HaceAeHHs [19, c. 9]. Ta-
KUM 00pa3oM, 3A0pOBbe HaCeACHHs XapaKTepU3YeTCs COBOKYIHOCTBIO Pa3AHYHBIX [IOKa3aTeAeH HHAUBU-
AYaABHOTO 3A0POBbS BO B3aUMOAEHCTBUH APYT € ApyroM. ITopo6HOE B3auMopelicTBHE U QYHKIIMOHAABHbIE
cBsI3U GOPMHUPYIOT HOBbIe KaTerOpUU, HA OCHOBAaHMH KOTOPBIX IPOUCXOAUT U3MEPEHHE OLIEHKU 3A0POBbS
HaCeACHHsI KaK CAMOCTOSTeAbHOH Kareropun. O6beKT COOTBETCTBYIOIHX IIpeCTyAeHuU (raaBa 25 YK PO)
omnpeaeAsieTcs KaK OXpaHsAeMas yTOAOBHBIM 3aKOHOM 000COOAeHHas rpymma oO1ecTBEHHBIX OTHOLICHHH,
OTPKAIOLINX OAATOIIOAYYHE AIOAEH, 00 beAMHEHHBIX OAHOH TepPUTOpPHEH, MECTHOCTBIO, YCAOBUAMH IIPO-
KMBaHHUSA, TPYAQ, OTABIXA U T.A. [20, c. 30].

Hrak, onpeaeAeHre 001IeCTBEHHOMH OITACHOCTH, IIEHTPAABHBIM 9A€MEHTOM KOTOPOH SIBASETCS IIPUYHHE-
HHe BpeAa HAU YTPO3a ero IpUYMHeHuUs, 0asupyeTcs Ha IOTeHIIHAABHOH BO3MOXHOCTH HapYILIEHHA COCTOSA-
HUSA 3alHIIeHHOCTH AUYHOCTH, YTO IPUBOAUT K 001Ieil AecTabuaM3anyuy 00IIecTBeHHOH 6e30IacHOCTH.
B KoHeYHOM HTOTre, BpeA UAHM YI'PO3a ero IPUYMHEHHU OTHOCATCA K ANYHOCTH, B AAHHOM CAyYae AMYHOCTH
HOTPeOUTEAS TOBAPOB, IPOAYKIINH, PAabOT HAU YCAYT. VI3A0KeHHOE TTI03BOASIET COOTHOCHTD pacCMaTpHBae-
MoOe IIPeCTYIAeHHE C UHBIMHU NIPeCTYIACHHUSAMY, HAIIPaBACHHBIMHU IIPOTHB Y€AOBEKA, €T0 KU3HH U 3A0POBbI.
OAHaKO MeXaHU3M IPUYMHEHHS BPeAd ITPH COBEPIIEHUH IPOTHBOIIPABHOTO IIOBEAEHH, CBA3aHHOTO C pea-
AU3aIMeH IPOAYKIIUH, TOBAPOB, IPOU3BOACTBA pabOT A OKa3aHHMSA YCAYT, OTAMYAETCS OT MEXaHU3Ma IIPH-
YUHEHUs BPeAA IIPU COBEPIICHNH «TPAAUIIUOHHBIX» IPECTYIIACHUH IPOTHB ANYHOCTH (paszaes VII YK PO).
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Ha nepBoM arane co3paeTcs yrposa NpUYHHEHUA BpeAa HEOIIPEACACHHOMY KPYT'Y AHIL, YTO U ITO3BOASAET OT-
HECTH AQHHO€ IPECTYIIAeHHE He K IIPEeCTYNACHUAM IPOTHB AUYHOCTH, @ K IPeCTYIACHUSIM IIPOTUB 001ie-
CTBEHHOM 6e3omacHOCTH. [TpH 3TOM Bpe KU3HHU U 3A0POBBIO MOXKET U He MIPUIHHATHCS, AOCTATOYHO BO3-
HUKHOBEHHS peaAbHOH yrpo3sl ero npuanHeHus. OOljecTBeHHAsA OIAaCHOCTb ACTEPMUHHUPYETCA CO3AAHHEM
YCAOBHUH AAS IPUYHUHEHHS PEAAbHOT'O BPeAA 3HAYUTEAbBHOMY KOANYECTBY ITOTEPIIeBILINX, YTPAaTOH He IIPOCTO
BO3MO)KHOCTH KOHTPOAS CO CTOPOHBI TOCYAAPCTBA 33 0€30I1aCHOCTBIO PeaAU3yeMOH TIPOAYKIIUH, @ YCAOB-
HOH AeraAn3ariiy Heb6e30IacHOH IPOAYKIIMHY ITyTeM BBEACHHUs ee B OPUIHAABHBIN I'PAKAAHCKUN 000POT.

Taxkum 06pa3oM, MexaHU3M IIPUIHHEHUA BPEAQ, ONIPEACASIOINH, B TOM YHCAE, OOIeCTBEHHYIO OIlac-
HOCTb PacCMaTPUBAEMOTO IIPECTYIIACHHUs, MOXKET ObITh IPEACTABACH CACAYIOLIMM 00pa3oM: HapylIeHHe
0611ecTBeHHOH 6e30macHOCTH (IIPOUCXOAUT BO BCAKOM CAydae), HapyILIeHHe 3A0pOBbs HaceAeHHs (IICHXHU-
4eCcKOe 3A0pOBbe HapYIIAeTCs BO BCIKOM CAyYae, TaK KaK B IPaXKAQHCKUH 000POT IOCTYIAIOT OTeHIIHAAD-
HO OIIaCHBIE IPOAYKIIUSA, TOBAPbI, pabOTHI, YCAYTH, PU3HIECKOE 3A0POBbE — TOABKO IIPH PEAABHOM IIPH-
YUHEHUH BPeAQ KU3HHU HAH 3A0POBBI0 KOHKPETHOTO YeAOBeKa), HapyllleHHe O0IeCTBEHHBIX OTHOLIEHUH
110 06ecreYeHUI0 COXPAHHOCTH XKU3HU U 3A0POBbA (B CAydae MIPUIMHEHUS BPeAd 3A0POBBIO HAH CMEPTH
KOHKPETHOTO 4eAoBeKa). HermocpeACTBeHHBIN 0OBEKT MTPECTYIIACHHUS B 9TOM CAyYae MMeeT CAOXKHBIN Xa-
paKTep M BKAIOYAeT B cebs BCe IepedyrnCACHHbIe TPYIIIbI OTHOIIEHUH. IIPH 9TOM BCe OHU 00pas3yroT OCHOB-
HOH HEeNOCPEACTBEHHBIH 00BEKT MPeCTYIACHHUA.

CAOXHast CTPYKTypa 00'beKTa, AeTepPMUHHUPOBAHHAs 00IIeCTBEHHOM OIMACHOCTBIO, AOAYKHA OTPAXKATh-
sl KaK IIPH YCTaHOBAGHUH KPUMHHOOOPA3YIOLINX IPU3HAKOB, TaK U [IPH [eHAAM3AI[UH. B HacTosIee Bpe-
Mf CHCTeMa, 3aKpelAeHHas B CaHKIMAX CT. 238 YK PO, He oTpakaeT peaAbHOH 001eCTBEHHON OIIACHOCTH
paccMaTpUBaeMOro NMPecTyNACHHUA. DTO HATASAHO BUAHO IIPU CPAaBHUTEABHOM aHAAN3€ CAHKLIMHU cT. 109 1 cT.
238 VK PO. Tax, B 4. 2 cT. 238 YK PO (ycTaHOBACHA, B TOM YHCA€, OTBETCTBEHHOCTD 33 IPUYHNHEHUE TSIK-
KOT'O BpeAa 3A0POBbBIO HAU CMepPTH) MUHHUMAaAbHOE HaKa3aHHe MPEAYCMOTPeHO B BUAe mTpada ot 100000
A0 500000 py6., Toraa Kak mo 4. 1 ct. 109 YK PO MuHMMaAbHOe HaKa3aHHe — HCIPAaBUTEAbHbIE pabOTBhI
Ha CPOK AO ABYX AeT. TakiM 06pa3oM, 10 KPUTEPHI0 MUHUMAABHOTO pa3Mepa HaKa3aHUsA CAaHKIUA 4. 2 CT. 238
YK PO c amasorumuspiMu cT. 109 YK PO nocaeACTBUAME HIDKe, YTO O4EBUAHO HE COOTBETCTBYET IIOBBIILIEH-
HOH 00611[eCTBEHHOH OITACHOCTH IPECTYIACHUS, IIPEAYCMOTPEHHOTO AQHHOH HOPMOH.

Taxkum o6pa3om, MpOBeACHHOE HCCAEAOBAHHE TT03BOASET CHOPMYAHPOBATD T€3UC O CAOYKHOM CTPYKTY-
pe 00IecTBEHHOH ONMACHOCTH PEAAM3AI[UU TOBAPOB U IPOAYKIIMH, BHITIOAHEHHA PabOT U OKa3aHUS YCAYT,
He OTBEYAIOLIUX TPeOOBaHUAM 6€30I1aCHOCTH, ACTEPMUHUPOBAHHON COBOKYITHOCTBIO O0II[eCTBEHHBIX OTHO-
IIEHUH 110 00ecreueHHI0 00IeCTBEHHON 6e30MaCHOCTH, 3A0POBbsI HACEAEHHSI COXPAHHOCTH YKU3HH U 3A0-
POBbS KOHKPETHOTO YeAOBeKa. MHOrOypoBHeBas CTPYKTYpa 00IeCTBeHHOH ONIaCHOCTH B HACTOsIIIIee BpeMs
He HalllAd CBOe OTpa)keHHe B CAHKIMHU CT. 238 YK PO. B 37011 cBA3H ITpeACTaBAAETCSA TEOPETUYECKH U TIPaK-
THYEeCKH 000CHOBaHHBIM HCKAIOUUTH IITPad KaK BUA HAKa3aHHA U3 CAHKIUH 4. 2 CT. 238 YK PO.
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JINU O, BMNEPBbLIE COBEPLUUBLLUEE NMPECTYTJIEHUE:
TEOPETUYECKASA XAPAKTEPUCTUKA N HOPMATUBHOE
3HAYEHWUE

B.H. Kygnesa
KybaHCKu rocynapCTBEeHHbIN yHUBEPCUTET (KpacHodap, Poccus)

[ToHsTHE «AUIIO, BIIepBbIe COBEPIIMBIIEE IPECTYIIACHHE» HOPMAaTUBHO 3aKPENIACHO, HO HE OIIPEACACHO
B YK P®. OTcyTcTBHE AeQUHHIIMN HOPOXKAAET NPOOEA, BOCIOAHAEMBIH CYyAeOHOH IPaKTUKOH Yepes TOA-
KOBaHHe HOpPM. B HayKe yroAOBHOTO 1paBa cpOPMHUPOBAACT AUCKYPC 00 9CCEHITUH MOHATUA: GaKTHIEeCKOe
(6uorpaduueckoe) NPOTHUB IOPUANUECKOTO ONIPEAEACHHUS «BIepBble». PaspelieHre 3TOro BOnpoca uMeeT
METOAOAOTHYECKOe 3HaUCHHE AAS AQAEKBATHOTO IPUMEHEHUs Mep YTOAOBHO-IIPAaBOBOTO XapaKTepa, TpedyeT
CHCTEeMaTH3aL U1 IOAXOAOB M BBIPAOOTKH €AMHBIX METOAMYECKUX KpuTepueB. Obpallias BHUMaHUe Ha pas-
AWYHA B YHOTpeOACHHH HCCACAYEMOTO MOHATHA B 3aKOHE, IPEACTABAAETCSA BaXXHBIM COOTHOCHUTD 3Ty HH-
$opMarHIo ¢ OOIINUM NPEACTABACHHEM O MeXaHH3Me YTOAOBHO-IIPAaBOBOTO PEeryAMPOBaHUs. AHAAN3 MIOKa-
3bIBAET: TaM, TAE PeUb HAET 00 NMIIePaTHUBHOMN 3aKOHOAATEAPHOM AU depeHITHAIIIH YTOAOBHOTO HAKA3aHNU,
3Ha4YeHMe UMeeT TOABKO caM 10 cebe PpaKT CoBepIIEeHUA IPECTYNACHHUSA BIIEPBBbIE; TaM, TA€ PeYb HAET O AUC-
IIO3UTHBHBIX OCHOBAaHUAX AUPPePEHITHAIIUN U HHAUBUAYAAU3AIH YTOAOBHOH OTBETCTBEHHOCTH, 00 ycTa-
HOBACHUH OCHOBAaHHUH U YCAOBHH peaAU3allMd OTBETCTBEHHOCTH, GpaKT COBEPLICHUSA MPECTYIACHUA Teps-
€T CBOI0 CAMOAOCTATOYHOCTh, BXOAS B CHCTEMY HHBIX OOCTOATEABCTB, YUUTHIBAEMbIX IIPABOIPUMEHHUTEAEM
IpY MPUHATHUU pellleHus Mo AeAy. Ha ocHOBaHHH NPOBEAEHHOT'O HCCAGAOBAHHUSA aBTOP NPUXOAUT K BBIBO-
AY O TOM, YTO UCXOAHBIH ITYHKT TEOPETUIeCKOH KOHCTPYKIIMH «AHUIIO, BIIEPBbIe COBEPIIMBIIee IIPECTYTIAL-
HHE» COCTOUT B TOM, YTOODI: a) OTAEAUTD «(DAKT» U €ro 3HAYeHUE OT «AULa» U ero 3Ha4eHUsI; 0) IPU3HATD,
4TO (aKT COBepIIEeHHUs IPECTYIIACHUs BIIepBble He IPEAOTIPEAEASIET BBIBOA 00 YPOBHE OMACHOCTH AMIIA, CO-
BEpIIMBIIEr0 3TOTO IPECTYIAECHHUE, He ABASETCS ONpeAeAdollell XapaKTepUCTUKON B CTPYKType AAHHBIX
0 AMIle, BIIepBble COBEPIIUBILIEM IIPECTYIIACHHE.

KaroueBble cA0Ba: AUIIO, BIIEPBbIE COBEPIIMBIIEE IIPECTYIIACHHE; TOAKOBAHKE YTOAOBHOT'O 3aKOHA; CY-
AMIMOCTB, YTOAOBHAsI OTBETCTBEHHOCTbD, YTOAOBHO-IIPaBOE PEIryAUPOBaHHUe.

A FIRST-TIME OFFENDER: THEORETICAL CHARACTERISTICS AND
NORMATIVE SIGNIFICANCE

V.N. Kufleva
Kuban State University (Krasnodar, Russia)

The concept of «first-time offender» is enshrined in law but not defined in the Russian Criminal Code.
This lack of definition creates a gap that is being addressed by judicial practice through the interpretation
of norms. A discourse has emerged in criminal law scholarship on the essence of the concept: the factual
(biographical) versus the legal definition of “first-time offender.” Resolving this issue is methodologically
significant for the adequate application of criminal law measures and requires the systematization of
approaches and the development of uniform methodological criteria. While noting the differences in the
use of this concept in law, it is important to correlate this information with a general understanding of the
mechanism of criminal law regulation. Analysis shows that where mandatory legislative differentiation of
criminal punishment is involved, only the fact of committing a crime for the first time is significant; When it
comes to the discretionary grounds for differentiating and individualizing criminal liability, or establishing
the grounds and conditions for implementing liability, the fact of committing a crime loses its self-sufficiency,
becoming part of a system of other circumstances taken into account by law enforcement officials when
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making a decision on the case. Based on the conducted research, the author concludes that the starting point of
the theoretical construct of “first-time offender” is to: a) separate the “fact” and its meaning from the “person”
and its meaning; b) recognize that the fact of committing a crime for the first time does not predetermine the
level of danger posed by the person who committed it and is not a defining characteristic in the structure of
data on a first-time offender.

Keywords: a person who has committed a crime for the first time; interpretation of the criminal law;
criminal record, criminal liability, criminal law regulation.

Doi: https://doi.org/10.14258/ralj(2026)1.14

OHATHE «AHIIO, BIIepBble COBEpPIIUBIIee IPECTYIACHHE» OTHOCUTCS K YHCAY TeX, YTO HOPMATUB-

HO 3aKPEIIAeHBI, HO He OIIPeAeAeHbI. B TekcTe yroaoBHOro 3akoHa (o cocrossHuro Ha 01.10.2025)

OHO HCIOoAb3yeTcA 30 pa3: IATh Pa3 — MPHU PErAAMEHTALIMH BOIIPOCOB, CBA3aHHBIX C HA3HAYEHUEM
yroAoBHOTO Hakaszauwus (4. 1 cT. 531, 4. 1 ¢T. 56, 4. 6 CT. 88, 1. «a» 4. 1 ¢T. 61 YK P®), ABa — mpu KOHCTPYH-
POBAaHHH OCHOBAHHUH OCBOOOKAECHHS OT yrOAOBHOrO Hakaszauus (cT. 801, mpumedanue 1 k c1. 134 YK PO)
1 23 pa3a — B KOHCTPYKUHMH OCHOBAaHHI OCBOOOXKAECHHUA OT YI‘OAOBHOf/i oTBeTcTBeHHOCTH (4. 1 cT. 75, CT. 76,
761,762, npuMmedanusd K ctatam 1271, 1451, 1731, 187, 195, 198, 199, 1991, 1993, 1994, 2055, 208, 2821, 2822,
2823, 337, 338, 3521 YK P®). IIpu 9TOM 3aKOH He COAEPIKUT AePUHULIMN AAHHOTO MOHATHA. COOTBETCTBY-
0L Tpo6eA BOCIIOAHACTCS CYyACOHON NPAKTUKOU B IPOLlecce TOAKOBAHUSA HOPMAaTHBHBIX ITPEATHCAaHUH.

V3HauaABHO 5TO TOAKOBaHHUE OBIAO OIIPEACACHO AAA LieAel TpuMeHeHus HopM YK P® 06 oTBeTcTBEHHO-
CTH HECOBEPIIEHHOAETHUX. B OTMEHEHHOM Ha CETOAHALIHUI A€Hb TOCTAaHOBAECHHH, MOCBALIEHHOM BOIIPO-
CaM HasHayeHHUA HaKa3aHMA, YCTAHABAMBAAOCH, YTO BIIepBble COBEPUIMBIINM IPECTYIAEHHUE CACAYET CUH-
TaTh AUI0, COBEPIIMBIIIEE OAHO HAU He CKOABKO ITPECTYIIACHHUH, HU 32 OAHO M3 KOTOPBIX OHO paHee He ObIAO
OCYKAEHO, ANOO KOTAA TIPEABIAYIIIHI TPUTOBOP B OTHOIIEHUH €ro He BCTYIIHMA B 3aKOHHYIO CHAY [1]. 3aTeM
9TOT IIOAXOA OBIA CKOPPEKTHPOBAH U PACIINPEH B IIOCTAHOBACHHUH, IIOCBAIEHHOM BOIIPOCAM IIPHMEHEHHUS
HOPM 00 OTBETCTBEHHOCTH HECOBEPIICHHOACTHHX. 3AeCh HapsAY C YIOMAHYTBIMHU K BIIepBble COBEPIIHB-
HIMM IIPECTyNAEHHE IPUYHUCAEHBI AUIIA, XOTS U OCY>KACHHBIE PaHee, HO Y KOTOPBIX CYAUMOCTH 33 paHee CO-
BepIlIeHHbIE IPEeCTYNACHHUA OBIAM CHATBI U NOTALIEHBI B YCTAHOBACHHOM 3aKOHOM Hopsake [2]. [TocaepHee
TOAKOBaHME COXPAHAET CBOIO CHAY. HO HapsAAy ¢ HUM B IOCTaHOBA€HHH, PACKPBIBAIOIIUM OCHOBAaHHSA OCBO-
OOXAEHHA OT YTOAOBHOU OTBETCTBEHHOCTH, CETOAHS IIPEAAOYKEHA HOBas, ellje 6boAee INpPOKas HHTepIIpe-
TaI¥s aHAAUSHPYEMOTO MIOHATHA [3].

[TocaepoBaTeABHOE pacLIMpeHHe 00beMa U HaAUYHe K CETOAHALIHEMY AHIO HECOBIIAAAIOIIUX BapHaH-
TOB OPUI[HAABHOTO TOAKOBAHHUSA OHATHUSA «AHI0, COBEPIIMBIIIEe IPECTYIIACHHE BIIepPBbIe» (XOTH U cPOopMy-
AUPOBAHHBIX IPUMEHHUTEABHO K IIOTPEOHOCTAM PeIIeHHUs Pa3SAMYHBIX, HECOBITAAAOIIHUX 3aAa4 YTOAOBHOTO
3aKOHa), 3aKOHOMEPHO CTaBUT BOIIPOC 00 HX COOTHOLIEHUH, O IIPEACAAX ACHCTBHS K&XKAOTO U3 HUX U O CTe-
HIeHU YHUBEPCAABHOCTH KKAOH U3 CPOPMYAUPOBAHHBIX IO3UIUH.

B coBpeMeHHOI1 HayKe I10 IIOBOAY IIOHATHS «AHUII0, BIIEPBble COBEPIIMBIIEe IIPECTYIACHHE» CAOKHUACS
BIIOAHE YCTOHYMBBIN AUCKYPC. IIpy 9TOM caMblIii IIepBBIH U TAQBHBIH M3 MHOKECTBA 00CY’KAAEMbIX BOIIPO-
COB COCTOMT B TOM, IBAS€TCS AH 9TO IOHATHE pakTHuecKuM (Onorpaduueckum) HAK IopuarndeckuM. Hexo-
TOpbIe aBTOPBI, KAK U3BECTHO, KPUTUKYS CAOKUBIIYIOCH NIPAKTUKY, IOCAEAOBATEAbHO HACTaHBaIOT Ha TOM,
4TO BIEPBbIE COBEPIIMBIINM IIPECTyNACHHE HEOOXOAUMO CIUTATh AHILIO, K KOTOPOMY 3a paHee COBEpIIeHHbIE
IPECTYIACHUA He IPUMEHAAOCh HU HaKa3aHHe, H KaKre-Au00 HHbIe Mephl yTOAOBHO-IIPABOBOTO XapaKTepa,
TO eCTh AUI0, paKTUIECKHU B IIePBbIH pa3 B )KU3HH COBEpIIUBIIee IPECTYIHOe AesHUe [4, ¢. 51-53; 5, ¢. 34—
36; 6, c. 87-90]. Apyrue, HAIPOTUB, TOAAEPKUBAIOT IIO3UIIMIO BBICIIEH CYyAeOHOW MHCTAHIIUY, ypaBHABLIEH
HECYAMMOE€ AHUIIO C AULIOM, BIIEpBble COBEPUIMBIINM IIPECTYIIACHHUE, IPEAAATAIOT ACTAAU30BATh ee, 3aKpe-
IIUB Ha YPOBHE CAMOCTOATEABHOTO YTOAOBHO-IIPABOBOTO MTPEATIMCAHMSA, T€EM CaMbIM HacTauBasd Ha IOPUAHU-
4eCKOM, a He buorpadpuyecKoil HHTepIpeTaluy IOHATHA «BIIepBbIe» [7, . 31; 8, c. 62].

OTa AUCKYCCHA He AOAYKHA BOCIIPUHMMATBCA KaK IOAEMHUKA 110 TI0BOAY OTHOCHTEABHO YaCTHOTO BOIIPO-
ca, CBA3aHHOTO 110 IIPEeUMYILEeCTBY C 9P PEeKTUBHON peaAusanedl HHCTUTYTa OCBOOOKAEHHUSA OT yTOAOBHOM
OTBETCTBEHHOCTH. YUUTBIBasA KOHTEKCT, B KOTOPOM 00CYy)AaeMoe TIOHATHE UCIIOAB3YeTCS B 3aKOHE, U CBS-
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3aHHbIE C HUM 0COOEHHOCTH IPUMEHEHHsI Mep YTOAOBHO-IIPAaBOBOTO XapaKTepa, OHa OTHOCUTCSA K Pa3psIAy
METOAOAOTHYECKU BAXKHBIX, 4 €€ pa3pelleHHe BO MHOTOM CBUAETEABCTBYET O IIOHUMAaHHH 3aKOHOAATEAEM
COITMAABHOM 6a3bl U peaAbHBIX BO3MOXKHOCTEH YTOAOBHOTO ITPaBa.

B ¢pyHAQMEHTAABHOM OTHOIIEHUH 3TOT BOIIPOC BOCXOAHT K IIPOOAEMaM COOTHOIIEHUS KPUMHHOAOTH-
4eCKOH 00yCAOBACHHOCTH M IIOAUTHYECKOHN I[eAeCOO0OpasHOCTH YTOAOBHOTO 3aKoHa. Ero obcyxaenue mo-
3BOASIET BBIABUTD ABE BO3MOKHbBIE MOAEAH IIOHUMAHUSA AUIIA, BIIEPBbIe COBEPIIUBIIETO IPECTYIACHHE, U OC-
HOBAHHOT'O Ha 9TOM IOHMMAHHH MEXaHU3Ma YTOAOBHO-IIPAaBOBOT'O PEI'YAHPOBAHUS.

IlepBas MOA€AB, YCAOBHO HAa30BeM €€ «KPHUMHHOAOTHYECKOH», IIPEAIIOAATAET, YTO AUILO0, BIIEPBbIE CO-
BepIIMBILEe IIPECTYIACHHE, B er0 paKTHIecKoH (OrnorpadpuiecKoin) HHTEPIPeTALIUH COOTHOCHMO C KPUMH-
HOAOTHYECKOH KaaccuuKaruei npecTynHUKOB. C TOUKHU 3peHHss KPUMUHOAOT MY TaKKe AULA He 00pasyioT
eAnHOH KaaccupuranuonHo# rpynnsl. H. @. Kysuenosa, HanpuMep, BIOAHe apryMEeHTHPOBAaHHO BBIAC-
AfIAQ: @) AWII, BIIEpBbIe COBEPIIMBIIUX [IPECTYIIACHIE B Pe3yAbTaTe CAYYaHHOTO CTeYeHUsT 0OCTOATEABCTB
U B IPOTUBOPEYHH C 00Iel XapaKTePUCTHKOH BCETO IPEALIeCTBYIOIET0 NOBEACHUS (CAyJaHHBIX IPECTYII-
HHUKOB); 0) AHUI], BlepBble COBEPIINBIINX IPECTYNACHHE TI0A BO3ACHCTBHEM HeOAATONPHUATHBIX YCAOBHH,
HO B II€AOM XapaKTePU3yeMbIX [IOAOXKHUTEABHO (CHUTYaIlMOHHBIX IPECTYITHUKOB); B) AULY, BIIEPBbIe COBEPIIHB-
IINX IIPECTYIIA€HHE, HO AOITYCKABIIMX PaHblIle IIPAaBOHAPYLIEHUA U B 1IeAOM XapaKTepPU3yeMbIX IIpeuMyllle-
CTBEHHO OTPHIIATEABHO (HEeYCTOMYMBBIX IPeCcTYNHUKOB) [9, . 133]. C 370 TOuKM 3peHus paKT COBepILIeHNST
IPeCTyIACHUS BIIepPBbIe caM I10 cebe ellle He IpeApelIaeT BOIpoca 06 ypoBHe OIIACHOCTH AHIIA, COBEPIIHB-
1Iero 3To npecrynsesre. OeHoYHOe BOCIIPUATHE ONACHOCTH TAKUX AUI] U BO3MOXKHOCTD €€ PAaH)XHpOBa-
HUSA Ha TUIIOAOTHYECKOM ¥ HHAMBHAYAAbHOM YPOBHE CO BCEH OUEBUAHOCTDIO He IIPEAIIOAATAIOT U CTPOTHX,
$OpMaAN30BAHHBIX HOPMATHBHBIX IIPEAITMCAHUN B YaCTH PEAAM3ALMH YTOAOBHOM OTBETCTBEHHOCTH U Ha-
KazaHusA. FIMEHHO TakOH MaTepHaAbHO-OLeHOYHBIN XapaKTep (peHOMeHa «AMIIO, BIIepBble COBEpPILIUBIIee
IPeCTyIAeHHE », ObIA peaAn30BaH, KaK IPEACTABASETCSI B KOHI[ENITYAaABHBIX IIOCTPOEHHSX COBETCKOTO Yro-
AOBHOTO ITpaBa. CaM 3aKOH B TOT IIEPHOA He HUCIIOAB30BAA TOTO IIOHATHUSA, @ PEKOMEHAAIIUU BBICIIEH Cy-
A€OHOM MHCTAaHIIMM HOCHUAM YKa3YIOIIUH, HO BCe Ke IOAYEPKHYTO PEeKOMEHAATEABHBIH XapaKTep, OPHEeHTHU-
Pys Ha COBOKYIIHYIO OLIEHKY BCEX AQHHBIX O AMYHOCTH, KOTOpast BIIepBble COBEpIINAA NpecTymaeHue [10].
I[Tpu 9TOM OIleHKa OOIeCTBEHHON ONACHOCTH AUYHOCTH 3aBHCEAA He CTOABKO OT pOPMAABHBIX, BHEIITHUX
06CTOsATEABCTB (BIIepBble HAM He BIIEpBbIe COBEPIIEHO MPECTYIIACHHE), CKOABKO OT BCEi COBOKYITHOCTH Xa-
PaKTepU3YIOLUINX AMYHOCTb 0OCTOATEABCTB, B TOM YHCAE U TeX, YTO KO BPEMEHU COBEpIIEHU IPeCTyIIAe-
HUSI YTPAaTHAU CBO€ IOPHAMYECKO€e 3HaYeHHe (HAIIPUMep, CHATAsk UAW IOTAlIeHHAss CYAUMOCTbD) HAH BOBCE
He UMeAH ero (ObITOBOE bSHCTBO, aMOPAABHBIH 00pa3 )KU3HH, HapyIIeHHs 001LeCTBEHHOTO TOPSIAKA U IIP.).

BeposTHO, peakiiyieil Ha 06beKTHBHbIE CAOXKHOCTH C OLIeHKOH OITACHOCTH AMYHOCTH U CBSI3AHHBIE C HEH
TIOT'PELIHOCTH 1 OLIMOKH CYAEHCKOTro ycMOTpeHHs (a TOPOH U IIPOU3BOAA), CTAAO CTPEMACHHE 3aKOHOAATe-
Al BBECTH HEIIOCPEACTBEHHO B TEKCT YTOAOBHOT'O KOAEKCA AOIIOAHUTEAbHbIE POPMAAN30BAHHbIE KPUTEPUHU
TAKOH OIleHKHU. IIpeAcTaBAAeTCS, YTO IMEHHO Ha 3TOH BOAHE Te€3ayPYC 3aKOHA IIOMIOAHUACS IIOHATHEM «AHIIO,
BIIEPBbIe COBEpIINBIIee IIPeCTYIACHHUE». M HMEHHO C 3TOr0 MOMEHTa HauyaAa GOPMHUPOBATHCS BTOpasi MO-
A€ADb €T0 TEOPETUYECKOTO IIOHMMAaHUs, OCHOBaHHAs Ha IOPUAMYECKOH, KOHCTPYKTUBUCTCKOM MHTEPIIpeTa-
IIJUH CAOBA «BII€pPBbIe». YCAOBHO €€ MOYKHO Ha3BaTb «yTOAOBHO-IIOAMTUYECKOH». TOT MOMEHT IIOAUYEPKU-
BAlOT MHOTHE HCCAEAOBATEAH, OTMeYas, YTO BO3MOXKHOCTb OTHOCHUTEABHO IIPOU3BOABHOI'O HOPMAaTHUBHOTO
(nAu cyAe6HOTO) KOHCTPYHPOBAHHUS COACPIKAHUSA 0OCYIKAQEMOTO TIOHATHUS CO3AAET IPEATIOCHIAKH AASL OT-
HOCHTEABHO CBOOOAHOTO GOPMHPOBAHHSA, OTPAaHUYEHHA U KOPPEKTHPOBKU PEIPECCUBHOTO BEKTOPa yro-
AOBHOM IIOAMTHKH rocypapcTsa [11, c. 95].

Ba)KHO OTMETHUTB, YTO YTOAOBHO-IIOAUTHYECKAsI MOAEAD IIOHATHUSA «AHIIO, BIIEPBble COBEpPIIUBILEE IIpe-
CTYIIAGHHE» He UMeeT I0A CO00# CTpOroro TeopeTndeckoro obocHosauus. OHa — IPOAYKT MHTEpIIpeTa-
IIIOHHOM AeSITeABHOCTH BBICIIEH CyAeOHON MHCTAHI[UH, A HE Pe3yAbTAT HayYHOro 0ObsiCHeHUs. B anTepa-
Type UMeeTCs TOABKO ABe TIOIBITKH post factum AaTh TeopeTHyeckoe 000CHOBaHHE 9TOH MOACAH, IIPHYEM
UX [I0CAEAOBATEAbHOE Pa3sBepThIBAHUE IPUBOAUT K CYLIECTBEHHO Pa3AUYAOIIMMCS BbIBOAAM.

I[TepBast mo3urust 6epeT 3a OCHOBY HHTEPIIPETALIMH XaPAKTePUCTHKY IOPUAHUECKOTO (paKTa, KOTOPBIH
BBICTYIIaeT npeaMeToM orieHKH. C Helt oTueTAnBO BhIcTynHA A. H. Muxaiiaos [12, c. 118-122]. Maes 6b1aa
nopAepkaHa A.A. Heuenypenko u B. B. babypunsim, koTopble nuiyT: «BrepBble coOBepIINBIINM Hpe-
CTYIIAGHHE CAEAYeT CUUTATh AMII0, B OTHOLIEHUH KOTOPOrO: YTOAOBHOE IIPEeCACAOBAaHNE HUKOTAQ He OCY-
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I[eCTBASAOCH; YTOAOBHOE IIPECAEAOBAHHE OCYILIECTBASIAOCH, HO OBIAO IPEKPAIIEHO B CBS3H C €r0 HEellpH-
JaCTHOCTHIO K COBEPUICHUIO NMPECTYIIACHHUS, OTCYTCTBHEM COOBITUS MIPECTYNAECHHUSI AHOO OTCYTCTBHEM
B AGTHUH COCTaBa IIPECTYIACHHUSA, B TOM YHUCA€ B CBA3U C YCTPAHEHHEM IIPECTYIIHOCTU ACSHUSA B IIEpU-
OA YTOAOBHOI'O IIPECAEAOBAHUSA; YTOAOBHOE IIPECAEAOBAHME 3AKOHYHUAOCH IPUBACUYEHHEM AMIIA K YTOAOB-
HOW OTBETCTBEHHOCTH MAU OCBOOOXXACHHEM OT Hee IO HepeaOMAUTHPYIOIIMM OCHOBAaHHUAM, HO Ha MO-
MeHT CyAe6HOro pa3bupareAbCTBa YCTpaHEHA PECTYIIHOCTh AESHHUA, B COBEPUICHUH KOTOPOTO AHUIIO
OBbIAO IPU3HAHO BHHOBHBIM» [13, ¢. 74]. O1leHKa 9THUX CYKA€HUH C TOUKH 3PEHUsI TEOPUHU IpaBa MOKa-
3bIBaeT, 4TO (aKT COBEPIIEHHS IMPECTYNACHHUA BIIepBble IIPEAAATAETCA YCTAHABAUBATh B TeX CUTYAIUAX,
KOTAQ UMEHHO 3TOT (aKT IIOAyYaeT M COXpaHAeT CBOH OPUIIMAABHBIN KBAAUPHUKALMOHHBIN CTaTyC B Ka-
yecTBe IpecTynaeHus. Ecan Bce paHee coBeplIeHHbIE AULIOM ACAHHS He MOAYYHAU OQUIIMAABHOTO IOA-
TBEPKACHHUsS B KaueCTBe IPeCTYHAeHUs (He ObIAN BBIIBACHBI HAH OYAYYH BBISBACHHBIMU He ObIAW NPH-
3HAHBI YTOAOBHO IIPOTUBOIIPABHBIMH) HAH, IIOAYYUB TAKYIO IPABOBYIO KBaAUPHKAIIUIO, He COXPAHHUAH €e
B CBSA3U C U3MEHEHHEM 3aKOHA, BCe TOCAEAYIOIIHe YTOAOBHO-PeAeBaHTHBIE IIOBEACHUYECKHE AKThI AOAYKHBI
paccMaTpUBAThCA KaK BIIEPBbIe COBEPIICHHbIE.

Bropas mosumus 0CHOBBIBAeTCA Ha XapaKTePUCTHUKE AUIIA, COBEPIIUBIIErO IPECTYIACHHUE: IBAACTCS AU
OHO CYO'beKTOM paHee BO3HHUKIIErO YTOAOBHO-IIPAaBOBOI'O OTHOIIEHUSA HA MOMEHT COBEpPIIEHH HOBOTO Ipe-
CTYIAEHHS. 3aA0OATO AO COBPEMEHHBIX AUCKYCCHH, BO MHOI'OM BBI3BaHHBIX IIO3UIIMEH CYyAeOHON IPaKTHUKH,
A.A. KupuaoB yKasbIBaA, 4TO K AUIIAM, BIIEPBbIe COBEPIIUBILINM IIPECTYIACHHE, CAEAYEeT OTHOCHTD CPEAU
IPOYHX U TeX, KTO paHee NpeObIBaA B YTOAOBHBIX IIPABOOTHOIIEHHUSX, HO HA MOMEHT COBEpIIeHHsI HOBOT'O
IPECTYIIAEHHUS «BBIIIEA» U3 HUX [0 Pa3AHYHBIM OCHOBaHUAM [14, c. 305]. B Haum Anu A.A. ITapxomeHKO
IHILIET, YTO NMOHATHE AHILA, BIIEPBble COBEPIIUBIIETO IIPECTYIACHHE, MOXKET OBITh AQHO C YUYETOM IOAOXKE-
HUI yTOAOBHOTO 3aKOHA, OIIPEACATIONINX HAAUYHE HAU OTCYTCTBHE IIPABOBBIX OTHOLICHUH, TIOPOKACHHBIX
¢dakToM coBepuieHUs npecTynseHus. COOTBETCTBEHHO, €CAU Ha MOMEHT COBEePIIeHUS IPECTYNACHUA AULIO
He 00AaAQAO CTAaTyCOM yYaCTHHKA PaHee BOSHUKIIETO YTOAOBHOTO IIPAaBOOTHOIIEHHSI, AUOO YTPATHAO STOT
craryc (HampuMmep, BCAGACTBHE HCTEIEHUS CPOKOB AABHOCTH UAU CYAUMOCTH, BCAGACTBHE IIPUHSATHUS aKTa
OCBOOOXXAEHHS OT YTOAOBHOH OTBETCTBEHHOCTH H T.A.), TO TAKOE AULI0 AOAYKHO CYHTATHCSI COBEPIIUBIINM
IpecTyIAeHue Brepssle [15, ¢. 91, 92].

Kax BUAMM, OCHOBaHHOE Ha Pa3AMYHBIX HCXOAHBIX AQHHBIX (HAAMYHEe FOPUANYECKOTO GpaKTa AU HAAH-
qHe YTOAOBHO-IIPAaBOBBIX OTHOIIEHUI) TOAKOBaHHEe GOPMHUPYET CYLIeCTBEHHO PasAMYAIOIIUICI 06BeM o-
HATHA «AWI0, BIIEPBble COBEPINUBIIEE IIPECTYIACHHE», YTO AOKA3bIBAET BO3MOKHOCTb €0 MAHUITYAATHB-
HOTO YTOAOBHO-TIOAUTHYECKOTO HCIIOAB30BAHUA.

YroAOBHO-ITIOAUTHYECKUH KOMIIOHEHT pacCMAaTPHUBAeMON MOACAU HMHTEPIPETALNH MOHATUA «AHIIO,
BIIepBbIe COBEPIIUBIIee IIPeCTyNAEHHE », CTaBKa Ha pOPMAABHO-FOPUANYECKHE XapAaKTePUCTUKH AUIA, BIep-
Bble COBEPILIMBIIEr0 IPeCTyNAECHHE, BMeCTe C TeM UMeeT U OIIPpeAeACHHbIe KOPPeAALIMH ¢ HEKOTOPBIMU CO-
BpeMEHHBIMU KPUMHUHOAOTUIECKIMH T€OPUAMH, KOTOPbIE CBA3aHBI C KOPPEKTUPOBKOH IIPEACTABACHHUI
0 COIJMAaAPHOM IIPEAHA3HAUYeHUH YTOAOBHOTO 3aKOHA.

B pamKax paccMaTpHUBaeMOro IOAXOAQ IIOHATHE «AHNII0, BIIEPBbIE COBEPIIMBIIee IPECTYIACHHE» OIpe-
AEASIeTCA KaK «3epKaAbHasl KOHCTPYKIKA» 10 OTHOLIEHHUIO K IOHATUIO «AUI[0, COBEPILIUBILIee IPeCTyIACHHE
He BIIepBbIe». 32 OCHOBY pasTpaHUYeHHS STHX ABYX KaT€TOPHUI AUL] B3AT IIPU3HAK HAAWYHS AU OTCYTCTBUA
He AI00OHi, a BIIOAHE ONIPEACACHHOM r'OCYAAPCTBEHHOH peaKI[UH Ha COBEPILIEHHOE IPeCTyNAeHHe — OCY-
KAEHHS C HaKa3aHHEM U CYAUMOCTDIO. TaKo# IIOAXOA AETUTUMHPYET B YTOAOBHOM IIpaBe AABHO M3BECTHOE,
HO IOAyYHBIIee 0COOEHHOE PacIpOCTPaHEHHe B KPUTUIECKOH, TOCTMOAEPHUCTCKOH KPUMHHOAOTHU CY-
KAEHHE O TOM, YTO HET AFOAeH, He COBEepIIABIINX IIPECTYIACHUE, HO €CThb TOABKO AIOAH, He IIOIIABIINE B IT0A€
3peHHsI TOCYAQPCTBA B CBA3HU C COBEPIIEHHBIMH ASSTHUSMH, «HeHaKa3aHHbIe» [16, c. 89].

B KOHTEeKCTe yTOAOBHOTO ITpaBa U YTOAOBHOM IIOAMTHKH 9TO 0OCTOATEABCTBO CYIIeCTBEHHBIM 00pa3oM
KOPPEKTUPYeT IIPEACTaBACHHSA O COIIMAABHOH 0a3e 0TpacAH. B TpapAUIIMOHHOM IpeACTaBACHHH «HOPMOH »,
«CTAaHAAPTOM» COIJMAABHOTO ITIOBEAEHUS SIBASETCSA MCKAIOUUTEABHO IIpaBoMepHOe nosBeaeHHe. CoBeplile-
HHe€ JKe TIPeCTYNAeHHUs (B TOM YHCAe BIIEpBbIe) SBASETCSI OTKAOHEHHEM OT 3TOTO CTAHAAPTA, C HEOOXOAH-
MOCTBIO UAU B CHAY 11eA€COOOPa3HOCTH TPeOYIOIUM rOCYyAQpPCTBEHHOU peakiuu. [lepBudHble mpecTyI-
HUKH — 3TO CTAaHAAPTHAs COIIMAAbHAsA OCHOBAa PYHKIIMOHMPOBAHUSA YTOAOBHOTO IpaBa. Bce opAnHapHbIe
Mepbl BO3ACHCTBUA B YTOAOBHOM 3aKOHE TPAAUILIMOHHO PAacCYUTAHbI HIMEHHO Ha AMIIO, BIIepBble COBEPILINB-
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1Iee pecTyIaeHue. [Ipu ToM, YTO Mepbl HEOPAUHAPHBIE (YCHACHHbIE) IPUMEHSIOTCSA K TeM, KTO COBepIla-
eT MpecTyIAeHHe HEOAHOKPAaTHO. BTOpHYHbIe PECTYIIHUKN — 3TO 9KCTPAOPAUHAPHAs 6a3a OTpacAH.

AelicTByIOLas yTOAOBHO-IIOAUTHYECKAsE MOACAD TOAKOBAHMS AUIIA, BIIEPBbIe COBEPIINBIIETO MPECTYII-
A€HHE, IPEAAATALT, II0 CYTH, U3MEHHUTD ITPEACTABACHHUS O COIIMAABHOH Oa3e GpyHKIMOHHUPOBAHUSA YTOAOBHO-
rO IpaBa, AeTUTHUMUPOBATh IOCTMOAEPHUCTCKUN COLIMAABHBIN CTaHAAPT. HopMoii mpepAaraeTcsa c4UTaTh
TO 06CTOATEABCTBO, UTO MPECTYIIACHHUS COBEPIIAIOTCS BCEMH AIOABMH, TEM CaMbIM IIPECTYIIHOE, a He Ipa-
BOMEpHOe ITOBeACHHE PaKTUIECKU BO3BOAUTCS B PAaHT HOPMBI HAU B PaHT AOITYCTHMOH BapHaIluy HOPMBIL.
Taxas KOppEKTHPOBKA «HOPMbI» TI03BOASIET paCCMATPHUBATh OTCYTCTBHE TOCYAAPCTBEHHOM peaKIIH Ha BbI-
ABACHHBIE U PACCACAOBAHHBIE IIPECTYIIACHHS IIOKa3aTeAeM TOTO, YTO OIACHOCTD AHIIA, COBEPILIMBIIETO IIpe-
CTYIACHHE U HEHAKA3aHHOTO, C OAHOH CTOPOHBI, HUYeM He OTAMYAETCS OT OIIACHOCTHU AHUIIA, HE COBEpPIIAB-
IIeTO NIPeCTYIIACHHUS, & C ADYTOH CTOPOHBI, IBASETCSA CYLeCTBEHHO MEeHbIIEeH 10 CPABHEHUIO C OIIACHOCTBIO
paHee BBIABACHHBIX U HaKa3aHHBIX AHILl. OTCI0AQ, COOCTBEHHO, U BEIBOAATCA BCE PACCY)KACHHA 06 0cobeH-
HOCTSAX YTOAOBHO-TIPAaBOBOI IMOAUTHKU B OTHOLIEHUH AHUI], BIIEPBbIe COBEPIIUBIIUX ITPECTYIACHUE.

BMmecTe ¢ TeM MONBITKA OTPA3UTh U ACTUTUMUPOBATH B YTOAOBHOM IIPaBe 3TO IIOCTMOACPHUCTCKOE HU3-
MeHeHHe MPeACTaBAeHHsI 00 001eCTBEHHOH HOpMe — CIIOpHBIA MOMeHT. [1o cyTH, OHa mepeBOpayHBa-
eT AOTHKY IIpaBOBOH olleHKH. PopMyAa «IIpU3HAHME AUIIA HE OIIACHBIM MOXKET He TpeOoBaTh NPUMEHEeHUs
K HeMy HaKa3aHHsg» IOAMEHAETC GOPMYAOH «AUIIO IPU3HAETCA HEOMACHBIM, IOTOMY YTO He OBIAO HaKa3a-
HO». IMEHHO B 5TOM 3aKAIOYAeTCsl OCHOBA AAS KDUTHKH TOCIIOACTBYIOIIETO IIOAXOAQ.

AOIIOAHUTEABHBIX aPI'YMEHTOB KPUTHYECKH HACTPOEHHBIM aBTOPaM AODABAsIET yTBEPAUBILIEECs B yro-
AOBHO-TIPaBOBOM HayKe MHEHHE, COTAACHO KOTOPOMY GaKT COBepIIeHHs IPeCcTyAeHHUS BIIepBble CO3AAET
AASL CYO'BEKTa «I[EAYI0 CUCTEMY ABIOT-Harpap» [17, c. 134]. [ToHuMaHMe IpeAyCMOTPEHHBIX 3aKOHOM 0COOBIX
IIPABOBBIX IIOCAGACTBHUI AASI AULI, BIIepBbIe COBEPUIMBIIUX IIPECTYIIACHHE, KAaK ABI'OT HY>KAA€TCS B KpUTHYe-
CKOH1 OIleHKe. AbrOTa, B CaMOM 00111eM BHAE, 3TO TO, YTO IIPEAOCTABASETCS B CHAY KaKHX-AHOO 0COOBIX 3aCAYT
UAH B CHAY OCOOBIX 00CTOATEABCTB. B3rasgia Ha CHCTeMy IIPAaBOBBIX IIOCACACTBHUH, IPEAYCMOTPEHHBIX 3aKO-
HOM AAA BIIEPBbIe COBEPIIUBIINX IPECTYIACHHE, KAK Ha CHCTEMY ABTOT, CO3AA€T ITPEATIOCHIAKH AAS BEIBOAQ
0 TOM, YTO 3aKOH YCTAaHaBAMBAeT IIPUBHUAETHUHU U MOOLIPEHUA AUIIAM, BIIEPBble COBEPUINBIINM IIPECTYTIAL-
HUe, 4TO OIIAITh YK€ COTAACYeTCs C IOCTMOACPHUCTCKON HHTEpIIpeTaliiedl yTOAOBHOIO IIpaBa, B paMKax KO-
TOPOH CTAHAQPTHOH OCHOBOH AAS CTAaHAAPTHOH NPAaBOBOM PeaKIHMH CTAHOBUTCS He MIePBUYHOE IIPECTYII-
A€HHe, a IPeCTYIAeHHE, COBepIIeHHOe AHIIOM, UMEIOLINM CYAUMOCTb. OHO BOCIIPUHUMAETCS B KauecTBe
HOPMBI, TOTAQ KaK COBepIIeHHe IPEeCTYIACHUA BIIepBbIe €CTh OTCTYIACHHE OT HOPMBI B IIO3UTHUBHYIO CTO-
POHY, eABa AU He TIOABUT, CO3AAIOLIUI OCHOBAHUSA AAS ABTOT.

W3A0KeHHBIE MOACAY TIOHUMAHHUSA KaTeTOPHUH «AWIIO, BIIEPBble COBEpIINBINEE IIPECTYIIACHHE»: KPH-
MHHOAOTHYECKas, B paMKaX KOTOPOH caMo ee CyIlleCTBOBaHHE AMIIAeTCS CMbICAQ, TOTAOLIASCH KaTeropuen
«AHUIO, He TIPEACTaBASIIOLIee OOABIION 00LIeCTBEHHOH OIIACHOCTH», U YTOAOBHO-IIOAUTHYECKAsA, B paMKax
KOTOpPOH BO3MOXXHO IIOAHOE UTHOPHPOBAHUE AQHHBIX O AUYHOCTH B IIOAB3Y OLIEHKH CBOOOAHO KOHCTPYH-
PYEMOro MOHATHS «IIepBOe IPeCTYIACHHE », KAKAAS B OTACABHOCTH COAEP)KAT HeIIPeOAOANMbIe U HEKOM-
IIEHCHpYeMble HEAOCTATKH, B CHAY KOTOPBIX HU OAHA U3 HUX He MO)XET OBbITh HCIIOAB30BaHa B KauecTBe ybOe-
AUTEABHOH U IepCIIeKTUBHOU. TpebyeTcs MOMCK HEKOTOPBIX KOMIPOMHUCCOB U pa3pabOTKa TaKOH MOAEAH,
KOTOpasi COBMECTUT AOCTOMHCTBA ABYX H3AOXKECHHDIX.

B ee 0cHOBY cO Bce#l 04eBUAHOCTBIO AOAYKHBI OBITh TOAOXKEHBI IPEAHCAHNS ACHCTBYIOIIETO YTOAOB-
HOT'O 3aKOHOAATEABCTBA, XOTSA CaMa MOAEAD, KaK H AI000e TeopeTHYeCcKoe IIOCTPOEHHE, He AOAKHA «CAETIO»
CACAOBATb 3aKOHY U IIPAKTHKeE, HO CO3AABaTh, IPU HEOOXOAUMOCTH, IPEAIIOCBIAKH AASI KOPPEKTHPOBKH CAO-
KUBIINXCA IpaBUA. [AaBHOe TpebOBaHMe K MOACAH — TeOpeTHIeCKoe 000CHOBaHNUe, IPAKTHYEeCKast IIPHMe-
HUMOCTb, OO'BSICHUTEABHAS. ¥ IIPOTHOCTHUYECKAS CIIOCOOHOCTb.

Ecau ob6patutbcs k Tekcry YK PO, To HEOOXOAMMO 3aMeTHTD, YTO IOHATHE AHUIIO, BIIEPBbIE COBEPIINB-
IIee MpecTyHAeHHEe» HUCIIOAB3YeTCA B HEM B ABYX Ka4eCTBEHHO Pa3AMYAIOIINXCA KOHTeKCTaxX. Tak, B CT. 75,
76,762,801 YK P® ykasaHue Ha «BIIlepBble COBEpILIEHHOE IPECTYIACHHE» HAXOAUTCS B CHCTEMHO-COAEPIKA-
TEABPHOH CBfI3U C MHBIMH YCAOBHSIMH BbIOOpA COOTBETCTBYIOLIEH MepPbI IIPABOBOIO BO3ACHCTBHUS U BBICTY-
HaeT OAHHUM U3 MHOXKeCTBa KpUTEpHeB, KOTOpble IPABOIIPUMEHHUTEAb AOAYKEH HCIIOAB30BaTh AAS OL[EHKU
OTIACHOCTH IMPECTYIACHHUA U AMYHOCTH, HHBIMH CAOBAMH, COOTBETCTBYIOIIee TIOHATHE AAETCS 10 IPeUMYyIile-
CTBY B €T0 KPUMHUHOAOTHYECKOH TpaKTOBKe. B To sxe BpeMs, B 4. 1 cT. 531, 4. 1 ¢T. 56, 4. 6 cT. 88 YK P® yka-
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3aHUe Ha BIIepBble COBEpILIEHHOE IPeCTYIACHHE AUIIEHO CBA3H C Pe3YABTaTaMHU OLIEHKU OIIACHOCTH PaccMa-
TPHUBAEMOU CYAOM CHTYAIIHH, OHO IBASIETCSI CYT'Y0O pOPMaABHBIM U He TPeOYIOIUM COOTHECEHHs C HHBIMU
AQHHBIMHU 00 OIIACHOCTH IPECTYIACHUS U AMYHOCTH BUHOBHOTO, TO €CThb TATOTEET K YTOAOBHO-IIOAUTHYE-
CKOMY BapHaHTY €ro MHTepIIpeTaLUH.

Takue HIOAHCHI UCIIOAB3OBAHUSA OAHOTO U TOTO K€ IMOHATHUA B TEKCTe 3aKOHA, KAK IIPEeACTaBAAeTCH,
He BCErAd B AOAKHOM CTEIIeHU YYUTBIBAIOTCS UCCACAOBATEAIMH. MeXAY TeM OHH 3aCTABASIOT IIPOBOAUTH
BIIOAHE SIBHBIE PA3AHYHS MEXAY ABYMA IIepeCEeKAOIINMUCA IOHATUAMHU: «AUI0, COBEpPILINBILEE IIPeCTYyIIAC-
HUe BIIEpBble» U «IIPECTYIIA€HHE, COBEPLIEHHOE BIIEPBbIE».

B nepBoM cAyuae $aKT coBeplLIeHHs IPECTYIIACHHS BIIepBble ABASIETCS OAHOM M3 MHOMKeCTBA XapaK-
TEPUCTHUK, KOTOPbIE YIUTHIBAIOTCS IPU 0O0CHOBAHUHU OTHOCHUTEABHO HEBBICOKOH CTeleHH O0IeCTBEHHOM
omacHOCTH Aua. « CMBICA COBEpIIEHHs TPECTYIIACHHUS BIIEPBbIe KaK YCAOBHUS OCBOOOKAEHHUS OT YTOAOBHOM
OTBETCTBEHHOCTH, — NpaBUAbHO nuureT T.I. IIoHATOBCKas, — AOAXKEH OBITh COCPEAOTOUYEH He Ha GOpMaAb-
HbIX FOPUAMYIECKUX TPU3HAKAX IPeCTYIAEHHUs (COBEPIIEHHOTO BIIEPBbIE),  HA ANYHOCTH BUHOBHOTO, €TI0 CO-
I[MAAPHOM XapaKTepHUCTUKe». B paccMaTpuBaeMol CUTyanuu paKT «COBEPILICHUS IPeCTYIIACHHS BIIepPBbIe»
TpeOyeT He TOABKO YCTAaHOBAEHHS, HO M CAaMO€ TAQaBHOE — BCECTOPOHHEH M KOMITAeKCHOH OIIeHKH B 00IIeM
KOHTEKCTEe PacCMaTpUBaeMOM IIPaBOBOM cUTyaluu. ¥ MMeHHO 3Ta OlLleHKa ABAAETCA OCHOBOM AAA NIPUHA-
THS IPeAyCMOTPeHHOTro HopMaMH TA. 11 YK PO pemrenus 06 0cBOOOKAECHUH OT YTOAOBHOH OTBETCTBEHHO-
CTH AHII, KOTOpPbIe BIIepBble COBEPIIAIOT IpecTynAeHHs. CaMo pelleHre B 9TOM CAy4ae, YTO BAXKHO, SIBAA-
eTCS AUCIIOSUTHBHBIM.

Bo BTOpOM cAyyae BriepBble COBEPUIEHHOE ITPECTYNACHHE — CaMOAOCTATOYHBIN PaKT. 3aKOHOAATEAD,
IO CYTH, KOHCTPYHUPYET OTACABHYIO CAHKIIUIO AASl AWII, BIIePBble COBEPIIUBIINX T€ UAU HHbIE IIPECTYyIIAe-
HUs, HCKAIOYAsl OTAGAbHbIE HAKA3aHUS U3 CAaHKI[UU YTOAOBHO-IIPABOBON HOPMBI (8 ct. 56, 88 YK P®) nan,
Ha0060POT, AOLIOAHASA OPAMHAPHYIO CAaHKI[UIO AABTEPHATHBHBIMH BUAAMU HakasaHuA (cT. 531 YK P®). Bepo-
ATHO, AAHHBIE O AWIIAX, BIIEPBbIEe COBEPIIAIOIIUX IIPECTYNACHHUS, YUUTBIBAIOTCS B 3aKOHOAATEABHBIX pellle-
HUAX, HO HMEHHO KaK THIIOAOTHYeCKHe, 00061eHHbIe AaHHbIe. OHH B AQHHOM CAy4ae He MUMEIOT 3HAYeHUS
AAS IPaBOIIPUMEHHUTEAS, IIPUMEHSIOIIET0 COOTBETCTBYIOII e ITpeATTcaHusA. CaMU IIPeAIINCaHUS IBASIOTCS
uMneparuBHBIMU. CYAY AOCTaTOYHO KOHCTAaTUPOBATh PAKT COBEPILEHUS IPECTYIACHHUS H 9TOH KOHCTATAI[UU
camoii o cebe AOCTaTOUHO, YTOOBI AKTUBHPOBATH AOTIOAHHTEAbHbIE HOPMAaTHBHbIE IPEAITHCAHMs. B pamMkax
CKOPPEKTHPOBaHHbIX C yY€TOM IIOAOKEHMH CT. 531, 56, 88 YK PP caHkIMil NpaBONpUMEHHUTEAD, pa3syMeeTcs,
OyAeT YUUTBIBATh Ha OOILIMX OCHOBAHUAX CBEACHHS O AMIle, COBEpIIHBIIEM IIpeCTyIAeHHe (BKAIOYAsS (GaKT
COBEpIIECHUS BIEPBbIe), HO OT 9TOH OLIEHKH OYAET 3aBHCETh IPHHATHE yKe COBEPIIEHHO HHbIX PellIeHUH.

OcHoBHas pobAaeMa UMEIOLIUXCS TeOPETUIECKUX AUCKYCCHH COCTOUT, KaK IMPEACTaBASIETCS, B Hepas-
AWYEHUU U3AOKEHHBIX HIOAHCOB, B IOIIBITKE AUOO 000CHOBATh GOPMAABHYIO CAMOAOCTATOYHOCTD YTOAOB-
HO-TIPaBOBOTO MOHATHSA «AHI[O, BIIEpBble COBEPIIUBIIEE IPECTYIACHHE », AUDO N30aBUTHCS OT HETO BOBCE.
B onTHMaAbHOM jKe TeOPeTHIeCKOH MOAEAH 00a acleKTa HOPMAaTHBHOTO UCIIOAb30BaHUSA MOHATHUS «AHUIIO,
BIIEpBbIe COBEPIIMBIIIEe IPECTYIAEHHE» 0053aTeAbHO AOAYKHBI HAUTH CBOE OTPaXKEeHHE.

AKIeHTHPYS BHIMaHHE Ha Pa3AMYUAX YIIOTPEOACHHUA HCCAEAYEMOTO IIOHATHUSA B 3aKOHE, [I0AATaeM BaXK-
HBIM COOTHECTH 3Ty HHPOPMAIIHIO C OOLIMM IIPEACTaBACHHEM O MeXaHH3Me YTOAOBHO-IIPABOBOTO PEryAH-
poBaHus. AHaAN3 IOKA3bIBAET: TaM, TA€ PeUb HAET 00 NMIIEPaTHBHON 3aKOHOAATEABHOU AU depeHIHauu
YTOAOBHOT'O HaKa3aHMUs (II0 CYTH, 0 KOPPEKTHPOBKe CAaHKIIUH 3aKOHA, 00 YCTAHOBAEHHH HAaKa3yeMOCTH Aesi-
HU), 3HAYeHHe HMeeT TOABKO caM 110 cebe PpaKT COBepIIeHUs IPECTYIIACHUS BIIEPBbIe; TaM, TA€ pedb HALT
0 AUCIIO3UTHUBHBIX OCHOBaHUAX AUPPepeHIIuallul 1 HHAMBUAYAAU3AIUH YTOAOBHOH OTBETCTBEHHOCTH,
006 yCTaHOBAGHMH OCHOBAaHHM U YCAOBHH peaAn3aliii OTBETCTBEHHOCTH, GaKT COBEPIIeHHUs IPECTYIACHUA
TepsieT CBOI0 CAMOAOCTATOYHOCTD, BXOASL B CHCTEMY HHBIX OOCTOSTEABCTB, YUUTHIBAEMbIX [IPABOIIPUMEHHU-
TeAeM IIPH IPUHATHH PEIIeHH 110 ACAY.

OO1uii BEIBOA U OAHOBPEMEHHO HCXOAHBIH ITYHKT TEOPETHYeCKOH KOHCTPYKIIUH «AHIIO, BIIEPBbIE CO-
BepIIKBIIIee IPECTYIAEHHE », TAKUM 00Pa30oM, COCTOUT B TOM, YTOOBI: @) OTAEAUTH «HAKT» U ero 3HaYeHHe
OT «AHI[a» U €T0 3HaYeHUsI; 0) IPU3HATD, YTO PAKT COBEPIICHHUS IIPECTYIACHHUS BIIEPBbIe He IIPEAOIIPEACAs-
eT BBIBOA 00 ypOBHe ONMACHOCTH AHIIA, COBEPIIUBILIErO 3TOIO MPECTYIAEHHE, He SIBASETCS OTPeAEASIoNIeit
XapaKTePUCTUKOH B CTPYKTYPe AAQHHBIX O AHle, BIlepBble COBEPLINBIIEM IIPECTYIACHHE.
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ONCKYCCNOHHBIE BOMNMPOCbI OCBOBOXAOEHUA
OT YrO/I0BHOUN OTBETCTBEHHOCTN

B CBA3N C BOSMELLLEHMEM YLLEPBA

(CT. 76" YTOJIOBHOI'O KOLOEKCA P®)

A.[l. MakcumosB

[1aBHOe yripaBieHe SKOHOMUYECKOM 6e30racHOCTV 1 MPOTUBOAENCTBIUS KoppyLmm MB/]
Poccum (MockBa, Poccusi)

B craTbe HccaeAyOTCS TPOOAEMBI, BOSHUKAOLIME IPU IPUMEHEHUH CT. 76" YTOAOBHOTO Kopekca PO,
IpeAyCMaTpHBAIOIIed 0CBOOOXKAEHNE OT YTOAOBHOH OTBETCTBEHHOCTH B CBSI3H C BO3MEIEHHEM ylepoa.
I[Tpu 0611eit HOAOKUTEABHOH OLleHKe pacCMaTpPHBaeMOM HOPMbI B AOKTPHUHE POCCUHCKOTO YTOAOBHOTO TIpa-
Ba CIIPaBEAAHUBO OTMEYAEeTCs, YTO HHCTUTYT OCBOOOIKAEHHUSA OT YTOAOBHOH OTBETCTBEHHOCTH B CBA3U C BO3-
MelleHHeM yiepba cTpapaeT pSIAOM HEAOCTATKOB, KOTOPbIe NMPEMATCTBYIOT ero 9¢pPpeKTHBHOMY IMpHMe-
HEHUIO Ha IPAKTHKe. ABTOP BBIAEASIET HECKOABKO MIOAOOHBIX IIPOOAEM: TEPMUHOAOTHIECKHE HETOYHOCTH
aucriosunuu (GopMaAbHbIe), KOHKYPEHI[UsI pa3ANYHbIX OCHOBAaHUH 0CBOOOKACHUS, TIPpeAycMOTpeHHbIX O6-
1jel 9acThio, U AyOAMPOBaHHe aHAAOTNYHBIX OcHOBaHUH B O61meit n OcobeHHO# YacTsax (yroAOBHO-IIPaBo-
BbI€), OTCYTCTBHE SKOHOMHUYECKOH IjeAeco0bpasHoCTH (9KoHOMHUYecKHe). ITo pesyabraTaM IpOBEAEHHOTO
HCCAGAOBAHUS BBICKa3aHbI TEOPETUYECKH 0OOCHOBaHHbIE IPEAAOKEHHS 110 U3MEHEHHIO PEAAKIIUU CT. 76!
YKPO.

KaroueBbIe cAOBa: yTOAOBHAsI OTBETCTBEHHOCTH, OCBOOOYKAEHHE OT YTOAOBHOH OTBETCTBEHHOCTH, TIpe-
CTyIIAeHHe, BO3MelljeHue yiiepba.

CONTROVERSIAL ISSUES OF EXEMPTION FROM CRIMINAL
LIABILITY DUE TO COMPENSATION FOR DAMAGES
(ARTICLE 76" OF THE CRIMINAL CODE OF THE RUSSIAN
FEDERATION)

A. G. Maksimov

Main Directorate for Economic Security and Anti-Corruption, Ministry of Internal Affairs of Russia
(Moscow, Russia)

The article examines the problems that arise when applying Article 76' of the Criminal Code of the
Russian Federation, which provides for exemption from criminal liability in connection with compensation
for damage. While the general positive assessment of the norm under consideration in the doctrine of
Russian criminal law rightly notes that the institution of exemption from criminal liability in connection
with compensation for damage suffers from a number of shortcomings that hinder its effective application in
practice. The author identifies several similar problems: terminological inaccuracies of disposition (formal),
competition of various grounds for exemption provided for in the General Part and duplication of similar
grounds in the General and Special Parts (criminal law), lack of economic expediency (economic). Based on
the results of the study, theoretically sound proposals were made to amend the wording of Article 76' of the
Criminal Code of the Russian Federation.

Keywords: criminal liability, exemption from criminal liability, crime, compensation for damage.
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taTbs1 76' YK P, mpeaycMarpuBaroas BO3MOKHOCTb OCBOOOIKAEHHUS OT YTOAOBHOH OTBETCTBEHHO-

CTH 3a PsIA 9KOHOMHMYECKHUX IIPECTYIIACHHUH [TPH BO3MEIleHUH IIPHIMHEHHOTO yiiepba, BBeAeHa B pOC-

CUHNCKUI YyTOAOBHBIH 3aK0H PepepasbHbIM 3aKoHOM Ne420-P3 ot 07.12.2011 1 ¢ Tex op mpeTepriesa
HECKOABKO CYIIleCTBEHHbIX U3MEeHEeHUH. B Hayke YTOAOBHOT'O M YTOAOBHO-TIPOLIECCYaAbHOTO IIPaBa AOITYILleHHe
BO3MOJKHOCTH IIPUMEHEHUS IIOOIPUTEABHBIX HOPM AASl HEHACHABCTBEHHBIX IIPECTYIIACHUH ObIAO BOCIIPUHS-
TO TIOAOXKUTEABHO [1, ¢. 34; 2, c. 31]. [Topo6HOE 0CBOOOKAEHNE OT YTOAOBHOH OTBETCTBEHHOCTH OLIEHHBAET-
s KaK aAbTepHaTHBa YTOAOBHOMY IIPECAEAOBAHUIO, HEKUI YTOAOBHO-IIPABOBOI KOMIIPOMUCC, AOTTYCKAIOUTUI
BO3MOKHOCTb aABTEPHATUBHOI'O pa3pelleHHs YTOAOBHOIO KOHPAUKTA [3, . 34], obecnieynBarolee peasnsa-
IIMI0 IPUHIIAIIOB TYMaHU3Ma, CIIPABEAAMBOCTH ¥ 9KOHOMHHU YTOAOBHO-TIPABOBOH pepeccht (4, c. 24].

OAHaKO Ha IPOTSKEHUU BCETO BPeMEHU ACHCTBUA pacCMaTPHUBAeMOM HOPMBI, B TOM YHCAE U IIPU HU3-
MEHEHUSX, BEAyIllHe YUeHble CIIPaBEeAANBO 0OpallaloT BHUMaHHUeE, YTO IIPAKTHUKA ee IPUMEHEeHUsI C MOMEH-
Ta MOABAeHUA B 2011 I. «<HACTOWYMBO MOACKA3bIBAaeT 3aKOHOAATEAI0 HEOOXOAUMOCTD 60A€e Cepbe3HOTO OT-
HOILIEHHUS K IIAOAAM CBO€H paboTbl, HeKEAN MAaHUITYAAIIUH C Ha3BaHHEM CTaTbU U KOAMYECTBOM ACHEKHBIX
BO3MellleHUH. E3KeroAHO yA€APHBIH BeC NMPeCTYIACHUH B cdpepe SKOHOMUIECKON ACATEeABHOCTH COCTABAS-
eT OKOAO 6—-8%, a KOAMYEeCTBO YTOAOBHBIX AeA, IIpeKpaljaeMbIX 10 Bcell cT. 76' YK PP He mpeBbicnao 72»
(no cocmosanuto na 2023 2. — Ilpum. asmopa) 5, c. 23]. VI3aoxxeHHOE 00YCAOBAUBAET aKTYaABHOCTD TEMBI,
BOIIPOCBHI GOPMBI U copepikanus cT. 76! YK PO, a Takike mpeaAOKeHbl BAPUAHTBI PElleHUs BbIIBACHHBIX
IPOTHBOPEYUH.

HauneMm mnccaepoBanme pucnosunuu ct. 76! YK PO ¢ popMasbHO-IOpUAUYECKUX acleKTOB. Bo-nep-
BBIX, IIOAOKUTEABHO CAEAYeT OIIeHUTDh IPUMEHEHHEe 3aKOHOAATeAeM CIIeIJUAaAbHOT'O TepPMHHA — BO3Mellle-
HHe yiep0a, a He 3arAaKUBaHUe BpeAd. B IopHAMIeCcKON AUTepaType ClipaBeAAUBO OOpallaeTCsi BHUMAHUe,
9TO AQHHbIE TEPMHHBI COOTHOCATCS KakK obliiee (3araaknBaHue) U yacTHoe (Bo3Mernenue) [6, c. 39]. Kpome
TOTO, KATETOPHUS «BO3MEIeHHe» UMeeT SKOHOMHYECKOe COACPKAHHUe, COOTBETCTBEHHO, HCXOAA M3 0COOeH-
HOCTEH NpecTyIACHHH, TepeYnCcAeHHbIX B CT. 76! YK PO, npuMmeHeHne MOAOOHOTO TepMHHA CACAYeT IPH-
3HaTb KOPPEKTHBIM U AOTUYHBIM.

OAHAKO, KaK IIPEACTABASIETCS, 3TO AUIIb «OAHA CTOPOHA MeAaAr». MzydeHue copepxanus cT. 76' YK PO
MIO3BOASIET CAEAATh BEIBOA O TOM, UTO IIPEAYCMOTPEHHBIE B HEH OCHOBAHHUSA U YCAOBHS, 110 CYIIECTBY, BHIXOAAT
3a paMKU AeQUHHIINU «BO3MellleHHe yiep6a». EcAn B caydasx, IpeAycMOTpeHHbIX 4. 1 cT. 76! YK PO, peus
HAET O ACHCTBUTEABHOM BO3MEIIEHHUH YlljepOa, IPUIMHEHHOTO OI0AXKeTHOH cucteMe P®, To B 4. 2 cT. 76°
YK P® — He TOABKO 0 BbINAaTe yiepba MOTepIeBLIEMY, HO U O ITePeYUCACHUH B OIOAYKET ACHEXKHOTO BO3-
MellleHUsI HAU AOX0AQ. B wactu 3 ct. 76! YK PO mpeaycMOTpeHbI COBEpIIEHHO HHbIE OCHOBAaHUSA 0CBOOO-
KACHHSA OT OTBETCTBEHHOCTH, paKTHYECKU perAaMeHTHPYIOIIHe HAAUYHe Y OCBOO0MAAEMOT0 AL 0C000-
rO IIPAaBOBOTO CTaTyca. B 9Tol cBA3M HaMMeHOBaHME PacCMAaTPHUBAEMON HOPMBI BPSIA AU MOYKHO IIPU3HATD
COOTBETCTBYIOIIHUH €€ COACP)KAHMIO. AOTUYHBIM IIPEACTABASETCA IIPUMEHEHHe ABOMHOIO HAUMEHOBAHHA
C YKa3aHMeM KaK Ha BO3MelljeHHe yiiepOa, TaK U Ha BUABI IIPECTYIIACHUH.

Bropoii Bonpoc, oTHOCAIMICA K cdpepe YTOAOBHOTO ITPaBa, BO3HUKAIOIUI IpY IPUMEHEHUH II0AOKe-
HU# cT. 76! YK P®, — 3T0 KOHKYpEeHIIHsI OCHOBaHHUI OCBOOOKAEHHUSA OT YTOAOBHOM OTBETCTBEHHOCTH, IIPEA-
yCcMOTpeHHBIX Kak B O61me#, Tak 1 B Ocobennoi yactax YK PO. AUCKYCCHOHHBIX BOIIPOCOB B AQHHOH Ya-
CTH CAEAYET BBIACAUTH HECKOABKO.

Bo-nepBbIX, 9T0 KOHKYpeHIus cT. 76' u cT. 76 YK PO, npeaycmarpuparomell BO3MOKHOCTb OCBOOO-
KACHHS OT YTOAOBHOH OTBETCTBEHHOCTH IIPH Ha3HaYeHHH CyaeOHOro mrpada. B Hayke yroaoBHOro mpa-
Ba IIPEAAOXKEHO OTAABATh IIPUOPUTET MOAOKeHUAM CT. 76" YK PO, Tak Kak oHa mpeaycMaTpuBaeT UMIIepa-
THBHYIO 00A3aHHOCTb OCBOOOAHTD AHIIO OT OTBETCTBEHHOCTH IIPU BO3MEILIEHUH YIllep6a B yCTAaHOBAEHHOM
pasMepe, TorAa Kak cT. 76 YK P® HOCHT AMCKpEIIMOHHBIH XapaKTep, OCTaBASA BOIIPOC O PeaAbHOM 0CBO0O-
YKACHHH Ha YCMOTpPeHHe YIIOAHOMOYEHHOT0 opraHa [7, c. 28]. BeickasaHO U HHOE CY)KAEHHE, COTAACHO KOTO-
pPOMY IIPHOPHUTET CAGAYeT OTAABATh BO BCEX CAyYasiX CIIeIHAaAbHBIM HOpMaM [8, c. 22].

Kak mpeacTaBAseTCs, IPUHIIUIIHAABHO IPUOPUTET, ACHCTBUTEABHO, CAEAYeT IIPU3HATh 3a CT. 76! YK PO,
OAHAKO I10 HHOMY OCHOBAaHHIO. AaHHbIe HOPMBI COOTHOCATCA KaK 001Ias U CriellnaAbHas, YTO AIPUOPH TIPEA-
II0AAraeT IPUOPUTET CIIeIIMAABHON HOPMBL. OAHAKO peaAbHOe IPHUMEHEHNEe AQHHOTO IIPaBHAA K 4. 2 CT. 76!
YK P®, kak npeACTaBASIeTCS, MAAOBEPOATHO 110 9KOHOMUYECKUM IIPUYMHAM, @ IMEHHO — B CBSA3H C IIOBBI-
IIeHHBIM pa3MepoM KoMIleHcaruu. Ha 9ToM IoAOXKeHNH Mbl OCTAaHOBUMCS 9y Th HIDKe B HacTOsAIIeH pabore.
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Bo-BTOpBIX, BO3HHKAET BOIIPOC O KOHKYPEHIIUN HOPM CT. 76" u cT. 76 YK P®, B KOTOpOII ITpeaycMoTpe-
HO 001Iiee OCHOBaHHE 0CBOOOMKAEHHS OT YTOAOBHOH OTBETCTBEHHOCTH B CBSI3HU C IPUMHPEHHEM C TIOTEPIIeB-
muM. B ropuAndecKoi AMTepaType AOITyCKaeTCs aAbTepHATUBHOE IPUMeHeHHe KakK CT. 76, Tak U cT. 76 YK
P® (aHaAOruuHOE PABUAO IIPEAAOXKEHO PACIIPOCTPAHUTh U Ha CT. 75 YK P®, ycTaHaBAMBAIOLIYIO OCHOBA-
HUSI OCBOOOXKAEHHS OT YTOAOBHOH OTBETCTBEHHOCTH B CBSI3H C ACSITEABHBIM PACKasHHEM) B 3aBHCHMOCTH
OT TOTO, BHIIIOAHHAO AU AMIIO BCE YCAOBHSI OCBOOOIKAEHHUS OT YTOAOBHOM OTBETCTBEHHOCTH, 3aPpUKCHPOBAH-
Hble B CT. 76' YK P®. Tak, B cAy4asax BBIIIOAHEHHUA He BCEX HAM He B TIOAHOM 00beMe AeHCTBUIH, IPeAyCcMO-
TpeHHBIX CT. 76! YK P®, Au1om, cOBepLIMBIINM IPeCTyNACHHE HeOOABLION HAY CPEAHEH TKeCTH B cdhepe
IPEeATIPUHUMATEAbCKON U MHON S5KOHOMHYECKOH AEATEABHOCTH, €T0 XOAATAUCTBO O NPeKpallleHHuH YTOAOB-
HOTO IIPeCAEAOBAHHS B CBA3HU C AesITEABHBIM pacKasiHueM (ct. 75 YK PO®), npumupenuem ctopos (ct. 76 YK
P®) mMoskeT OBITH YAOBAETBOPEHO CYAOM IIPH YCAOBHH BBITIOAHEHHUST COAEPIKAIINXCS B YKa3aHHBIX HOPMax
TpeboBanuii [9, c. 26]. OAHAKO AaHHAsI O3UIIUS IIPEACTABASIETCSl HeOeCCIIOPHOH.

OcHOBaHUA OCBOOOXKAEHHUS OT YTOAOBHOH OTBETCTBEHHOCTH, IPEAYCMOTPEHHBIE B CT. 76! YK PO, uc-
XOAS U3 COAEPIKAHHUSA, AOAKHBI PaCCMAaTPUBAThCA KaK ClleljuasbHble. YaCTHBIN HAM CIIELIMAABHBIN XapaKTep
AQHHBIX OCHOBAaHHUI 00YCAOBAEH KaK OrpaHHYEHHEM BO3MOXXHOCTH HX IIPUMEHEHUS TOABKO K IIPSIMO Ile-
PeUYHCAEHHBIM B AUCIIO3UIIMM IPECTYIIACHHUAM, TaK U MOBBIIIEHHBIM PasMepHBIM ycAoBHUeM. OTHOCHTEAD-
HO TOT0, KaKOe M3 OCHOBaHU (00IIee AU CIIenMaAbHOE) SIBASIETCSI 60Aee MATKUM, KATETOPHIHBIN BBIBOA
CA€AAThb 3aTPYAHUTEABHO. B 0001X caydasx 06s13aTeAPHBIM YCAOBHEM OCBOOOXXAECHHS OT YTOAOBHOH OTBET-
CTBEHHOCTH SIBAI€TCA COBepIlIeHHe NPeCTyNAeHH BIepBble. Aasee YCAOBHA PA3AHYAIOTCSA: 10 KaTETOPUAM
COBEPIUIEHHOTO IMPECTYNACHUA — AAA OCBOOOKAEHHUSA OT YTOAOBHOH OTBETCTBEHHOCTH B CBA3U C IPUMHUDe-
HHEM C HOTepIeBIINM NPEeCTYIACHHE AOAYKHO OTHOCHTBCS K KaTerOpPUAM HeOOABLIOH HAU CpeAHEH Tshxe-
cTH, B CT. 76! YK PO mop0OHOT0 yCAOBHS HET.

OAHaKO M3yYeHHe CAaHKI[UH MepeYUCACHHBIX B HeHl HOPM ITO3BOASET CAEAATh BBIBOA, YTO OOABIINH-
CTBO M3 9TUX IIPECTYNACHUH TaK)Ke OTHOCUTCS K KaTeTOPUAM HeOOABIIOH AU CpeaHel TsxecTH. PopMaab-
HO, TeM He MeHee, AOIIYCTHUMO CAEAATb BBIBOA O TOM, UTO MOAOXKeHHUs CT. 76 YK PO apasioTca 6oaee MAr-
KHMH I10 CPaBHEHHIO O CT. 76' YK P®. B 9acT 5KOHOMHYECKOTO COAEP)KaHMA PAcCMAaTpUBaeMble HOPMBI
pasAMYaIOTCA CcylecTBeHHO. Tak, B ¢T. 76 YK P® npeaycMoTpeHO, 4TO 0CBOOOXKAAEMOE AMIIO AOAYKHO 3a-
TAAAUTD IPUYMHEHHBIH IpecTynAeHHueM BpeA. Kak MBI yke yKasblBaAH, KaTerOPHUs «3arAaKUBaHUe» HINPE,
HEeXEeAU KaTeropHs «BO3MellleHHe Bpeaa». B coorseTcTBuH ¢ 1. 10 IlocTaHoBAeHUA IIAeHYMa BepxoBHO-
ro Cyaa PO or 27.06.2013 N2 19 «O nmpuMeHEeHHHU CyAaMHU 3aKOHOAATEAbCTBA, PETAAMEHTUPYIOLIETO OCHO-
BaHUs U HOPSIAOK OCBOOOMKAEHHS OT YTOAOBHOH OTBETCTBEHHOCTH » IIOA 3aTAQKMBAaHHEM BPeAd AAS IieAeit
cT. 76 YK PO caepyeT OHHUMATh BO3MellleHHe yiep6a, a TakKe HHble MepPbl, HallpaBACHHbIE Ha BOCCTAHOB-
A€HMe HapYIIeHHBIX B pe3yAbTaTe IIPECTYIACHHU IIPAB U 3AKOHHBIX HHTEPEeCOB IIOTepIIeBLIEro, epedunc-
AeHHbIe B II. 2.1 HacTosmero nocraHoBAeHUs [1aeHyma. Crioco6bl 3araa)XHBaHUs BpeAd, a TaKXKe pa3Mep
€T0 BO3MeIL[eHUS OIIPEACAAIOTCS TOTePIEeBIIUM. AAHHBIN IIOAXOA Pa3BUBAETCA B IIPAaBONPUMEHUTEAPHOU
npakTuke. Tak, B O630pe npakTuku BepxoBHoro cyaa PO no npumMeHeHH0 HOPM yTOAOBHOTO 3aKOHA O Ha-
3HaYeHWH HaKa3aHUA M MHBIX Mep yTOAOBHO-IIPABOBOTO XapaKTepa (110 MaTepHaAaM YTOAOBHBIX A€A, pac-
CMOTPEHHBIX B KaCCalJHOHHOM IIOPAAKE, YTBePKAeHHBIM [Ipesnanymom Bepxosroro Cypa PO 18.12.2024,
Pas3bACHEHO, YTO BPeA, IPUYNHEHHBIH [IPECTYIIA€HHEM, MOXXeT ObITh BO3MellleH B AI060H $popMe, 103BO-
AFIOIEH KOMIIEHCMPOBATh HeraTHBHbIE U3MEHEHHs, IPUYMHEHHbIE IPECTYIIACHHEM OXPaHAEMbIM YTOAOB-
HBIM 3aKOHOM OOII[eCTBEHHBIM OTHOIICHUAM. AHAAOTHYHAs ITO3UIINA U3A0XKeHa U B II. 2 O630pa cyaeOHOM
IPaKTHKH OCBOOOKAEHHUSA OT YTOAOBHOM OTBETCTBEHHOCTH C Ha3HaYeHHeM cyaebHOro mrpada (ct. 76.2 YK
P®), yrBepsxpernoro Ilpesuanymom Bepxosroro Cypaa P® 10.07.2019. M3a0KeHHOE TO3BOASIET CACAATD
BBIBOA O TOM, 4YTO IOAOXKEHHA CT. 76 YK P® yayunraror noaoxeHune ocBoboxpaeMoro auna. OAHaKo CT. 76
YK P® copepxut 0653aTeAbHOE OIpaHHYEHHE AASl €€ IIPUMEHEHH — He0OXOAUMOCTb IPUMHPEHHUA C I10-
TEepIIeBIINM, TO €CTh HAAMYHeE er0 BOAH Ha IIpeKpallleHre YTOAOBHOTO IIPeCACAOBAHMUA. Aaske IIPH COOAIOAE-
HUU BCEX YCAOBHUH, IPEAYCMOTPEHHBIX B CT. 76 YK P®, mpu 0TCyTCTBUM COTAACHSA TOTEPIIEBIIErO YTOAOBHOE
A€AO He MOKeT ObITh IpekpalieHo. Kpome Toro, ocBo60kA€HNE OT YTOAOBHOH OTBETCTBEHHOCTH B CBA3U
C IPUMHPEHUEM C IIOTEPIIEBLINM SABAACTCSA IIPABOM, A He 0053aHHOCTBIO YIIOAHOMOYEHHOTO OpPTaHa, TOTAA
KaK IIPH BBIIIOAHEHUHU YCAOBUH OCBOOOXKAEHUS OT YTOAOBHOH OTBETCTBEHHOCTH 110 OCHOBAHMSAM, IIPEAYCMO-
TpeHHBIM CT. 76' YK PO, y ymoAHOMOYEeHHOT0 OpraHa BOSHHKAET 00A3aHHOCTb IPEKPATUTh YTOAOBHOE ACAO.
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COBOKYITHOCTb H3A0XKEHHBIX pAKTOPOB IT03BOASET CACAATH BBIBOA O TOM, UTO B 3aBUCHMOCTH OT BbIOpaH-
HOTO KPUTEePHsI OLIEHKH Ka)XKAasl U3 PacCMaTPHUBaeMbIX HOPM MOKET IIPU3HABAThCst 60Aee MATKOH 110 OTHOLLIe-
HUIO K BHHOBHOMY AUILTY. [ IpH OTCYTCTBHH YeTKUX YCTAHOBACHHBIX KPUTEPHEB COOTHOLICHU AOITYCTHMO CAC-
AQTb BBIBOA 00 aABT€PHATHBHOCTHU UX IIPHMEHEHHS, TO €CTh BBIOOP KOHKPETHOTO OCHOBAaHHSA OCBOOOMKACHUS
OT YTOAOBHOH OTBETCTBEHHOCTH OCTAeTCA 32 BAHOBHBIM AHUIIOM. YUUTBIBAs IOBBIIIEHHBIH pa3Mep KOMIIEHCa-
UM, IPEAYCMOTPeHHBIH B CT. 76! YK PO, BepoATHOCTD ee IpaKTUIeCKOro IPUMEHEeHHUS CYLeCTBEHHO CHIDKA-
eTcs, a caMa HopMa IIprobpeTaeT BO MHOTOM AeKAApaTHUBHBIN XapakTep. Kak mpeacTaBafeTcs, ycTaHaBAMBAs
HIOBBIIIEHHBIH pa3Mep KOMIIEHCAIIUY 3a COBEpPIIEHHE OTA€AbHBIX 9KOHOMUYECKHX IPECTYIACHHH, 3aKOHOAQ-
TeAb POPMHUPOBAA MOAEAb SKOHOMUYECKOH HelleAeCOOOPasHOCTH COBEPILIEHUS IPECTYIACHHSA HCXOAS U3 Xa-
paKTepa U CTeleHH! 0011eCTBEHHOH OITACHOCTH TAKUX ITpecTyIAeHUi. OAHAKO IIPH HAAUYUH YKa3aHHOM BbIIlle
AABTEPHATHBHOCTH, TaKas IJeAb OUYEBUAHO He AOCTUTHYTA. BBIXOA U3 AQHHOM CUTYAIIH BUAUTCS CACAYIOIIHM:
AAS OOIINX OCHOBaHHH OCBOOOYKAEHHUS OT YTOAOBHOH OTBETCTBEHHOCTH HEOOXOAMMO YCTAHOBHUTD OIpaHUYe-
HHUSA — B CAMOCTOATEABHON HOPMe HAU ITyTeM BBEACHHS IPUMeYaHHs, B KOTOPBIX AOAKHO COAEPXKAThCS YKa-
3aHHUe, YTO MIPEAYCMOTPEHHbIE B HUX OCHOBAHHs OCBOOOXKAEHHS OT YTOAOBHOW OTBETCTBEHHOCTH IPUMEHS-
I0TCA B CAYYasiX, €CAU AAST OTA@ABHBIX IIPECTYNIACHHUH He YCTAaHOBACHBI CIIeIJHaAbHbIe OCHOBAHHUA.

CAeAyIOLIHI BOIIPOC, TAKXKe HAXOAAIIUHCA B cdpepe KOHKYPEHIIUH OCHOBAaHUH 0CBOOOYKAEHUS OT YTOAOB-
HOM OTBETCTBEHHOCTH, A€TEPMUHHPOBAH HAAUYHEM TOAOOHBIX OCHOBaHHUH Kak B O61ei, Tak 1 B OcobeHHOM
YaCTAX YTOAOBHOTO 3aKOHa. I10 coaeprkaHUIO TIOAOOHBIE OCHOBAHHSA 3a4acTYIO COBIIAAAIOT. Tak, CIellnaAbHbIe
YCAOBHS OCBOOOYKAEHUS OT YTOAOBHOM OTBETCTBEHHOCTH 32 HAAOTOBBIE ITPECTYIIACHHUS, IIPEAYCMOTPEHHBIE IIPH-
MEYaHHAMH K CT. 198, 199, 199.1 YK PO, paxTidyecku CBOAALIHEC K BO3MEIEHHIO yillepba, IPUIHHEHHOTO OF0A-
»KeTHOH cucreMe PO, coBIaparoT ¢ 06IIUMH YCAOBHAMY, YKa3aHHBIMH B 4. 1 ¢T. 76' YK P®. B Teopru yroaoBHOro
TpaBa oOpalaeTcss BHUMaHUe Ha TaKOe He0O0CHOBaHHOE AyOAnpoBaHHe moaoxkenui O6bmei u OcobeHHo ya-
creit YK PO [10, c. 8]. Kax npeacTaBaseTcs, mop06HOe AyOANpOBaHHe, KAK MUHIMYM, HapyluaeT IpaBHAa FOPHU-
AWYEeCKOH TeXHUKH, U3AUIIHE «IIeperpyKaeT» YTOAOBHBIN 3aKOH. [IoMHMO pOpMaABHBIX HEAOUETOB, OHO TAKIKe
CIIOCOOHO IPUBECTH K Pa3AMYHOMY TOHUMAHHIO BO3MOXXHOCTH OCBOOOYXAEHHS OT YTOAOBHOH OTBETCTBEHHOCTH
B IIPOIIeCCe PeaAbHOTO IPABONPUMEHEHUA. B 3TOH CBA3M AOTHMYHBIM M Pa3yMHBIM ABACTCS IIPEAAOMKEHHUE O AO-
IyCTUMOCTH IIePeHOCa CIIeI[HAABHBIX OCHOBAaHHH OCBOOOMKAECHHSA OT YTOAOBHOH OTBETCTBEHHOCTH B OcobeH-
HY!0 4acTb. [Ipu aTOM 6€3 popMasu3ay MpUMeYaHUH AAT K&XKAOTO COCTaBa AOCTATOYHO CAEAATD 3TO B Iep-
BOM U3 COCTAaBOB, PaCIIPOCTPAHUB €ro Ha IocAeAytomye [11, ¢. 125]. [IpHHIIUNHAABHO AOITYCTUMO U 0OpaTHOE:
COXpaHeHHe COOTBETCTBYIOLINX OCHOBAaHUH 0CcBOOOKAeHuUs B OO1Iel YacTH 1 HCKAIOUeHHe UX 13 OcoOeHHOH.

BeposATHO, Hanb0ABIITasA yA3BUMOCTD B IPAKTUYECKOM IIPUMEHEHHH NOAOKeHHH CT. 76' YK PD aexur
B 00AaCTH 9KOHOMUYECKUX IIPH3HAKOB, 8 IMEHHO — B ITOBBILIEHHOM pa3Mepe KOMIICHCAI[UH, YCTAHOBACH-
HOM B 4. 2 cT. 76! YK P®. B HayKe yroAOBHOTO IIpaBa HEOAHOKPATHO 06pallaA0Ch BHUMAHHUE Ha TO, YTO ITOBBI-
IIEHHBIE CYMMBI BBITIAAT BPSIA AU IPUBEAYT K AKTUBHOMY HCIIOAB30BAHUIO AAHHOT'O MHCTUTYTA Ha IIPAKTHUKe
[12, c. 15]. CAOKHOCTD pelleHHUs AAHHOH 3aAaUH 3aKAI0UAeTCS B TOM, YTO BCe IlepedrCAeHHBIe B CT. 76! YK
P® npecTynaeHusa UMeIOT 5SKOHOMUYECKYIO IIPUPOAY U COBEPIIAIOTCA C KOPBICTHBIM MOTHBOM, TO €CTb C Ha-
MepeHHEeM H3BA€Ub MAaTePHUAABHYIO BBITOAY AASL Ce0s1 AM60 AASI TPETBUX AHIIL, YTO IPEATIOAATAET IIPUMEHEHHE
K BUHOBHOMY AHIly TAKUX M€pP BO3ACHCTBHUSA, KOTOPbIE ACAAIOT COBEPIIEHUE IPECTYIACHNUA SKOHOMUIECKU
HEBBITOAHBIM. DKOHOMHUYECKAs IeAeCO0OPa3HOCTh COBEPLICHHA NPECTYIIACHUSA ABAAETCSA CAMOCTOATEABHBIM
IIPEAMETOM HU3y4YeHHs, B IePBYIO O4ePEeAb, B PAMKaX TaK Ha3bIBaeMOH S5KOHOMUYECKOW T€OPUH HaKa3aHUsA
[13, c. 91]. OcHOBHO¥ ITOCTYAAQT AAHHOU TEOPHUH 3aKAIOYAETCA B TOM, YTO COBEPIIEHHE IPECTYIIACHHUS yiKe
Ha 3Talle MAQHUPOBAHUSA AOAKHO OBITh alIPHOPH «HEBBITOAHO» HMPeCTYNHUKY. C APYrO#l CTOPOHBI, TaKast
«HEBBITOAHOCTB» HE MOYKET CBOAUTBCS HCKAIOUUTEABHO K ITOBBIIICHUI0 UMYIIECTBEHHOTO pa3Mepa CaHKIUH,
a TaK)Ke MHBIX HETaTUBHBIX pUHAHCOBBIX (MMYIeCTBEHHBIX) IOCACACTBUH COBEPIIEHUS IPECTYIIACHHS, TaK
KaK CypOBOCTb 3aKOHOB 3a4aCTYI0 IIPUBOAUT U K ITOBBIIIEHHIO AATEHTHOCTH U CYILIECTBEHHO YBEAUYUBAET
KOpPpYIIHOHHbIe pucky. HeoOX0AUMBIM 3A0pOBBIi 6aAaHC, KOTOPBIH B HACTOsIIee BpeMs He obecrieynBa-
eTCsl: C OAHOU CTOPOHBI, YCTAHOBAEHBI ITOBBIIIIEHHbIE SKOHOMHYECKHE YCAOBHSI OCBOOOXKAEHHS OT YTOAOB-
HOH OTBETCTBEHHOCTH, C APYTOH HMYIIleCTBEHHbIE CAHKI[UU OOABIIMHCTBA U3 NIEPEeYHUCACHHBIX B CT. 76! YK
P® HOpM, ABASIETCS HE3HAYUTEABHBIMU. TO €CThb AUILY, COBEpIIUBLIEMY NIPECTYIIACHHEe, SKOHOMHUYECKH IieAe-
C006pasHO OMAATHUTh WITPad, HEXKEAN TPOEKPATHYIO CYMMY AASL TOTO, YTOOBI KIMETh BO3MOXXHOCTb 0CBOOO-
AHUTBCA OT YTOAOBHOH OTBETCTBEHHOCTHU. be3ycA0BHO, IpUBAEUEHHUE K YTOAOBHOHM OTBETCTBEHHOCTH MEET
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IeABIH PSA MHBIX, IOMHMO HETaTHBHBIX IOCAGACTBHH: OT PUCKA PEAABHOTO AHIIEHHUS CBOOOABI AO CYAIMO-
cTU. B AAaHHOM CcAy4Yae MBI pacCMaTpHBaeM BOIPOC HCKAIOYMTEABHO B 9KOHOMUYECKOM MAOCKOCTH. [Toaara-
€M, 4TO YCTpaHEeHHe AAHHOTO ITpobeAa BO3MOKHO ITyTeM pOPMHPOBaHHA YHUBEPCAABHOH METOAUKH OI[eHKH
5KOHOMHYECKHX IIOCAEACTBHH COBEPIIEHUS NPECTYNACHHA U YHUPHUKAIIMK Pa3MEPHBIX IPU3HAKOB CaHK-
IIVH M BBINAAT, KaK YCAOBHA OCBOOOKAEHHUSA OT YTOAOBHOH OTBETCTBeHHOCTH. Hanpumep, myTeM BBeACHUA
TaK Ha3bIBaeMBbIX KPAaTHBIX ITPAdOB, TO €CTh MITPAPOB, COMOCTABUMBIX C CYMMOH IIPHYMHEHHOTO yiep6a.

Takum 06pasom, 1o pesyabraTaM IMPOBEACHHOTO HCCACAOBAHUA CPOPMYAUPYEM CACAYIOLIHE BBIBOADI,
HalpaBAeHHbIE Ha MOBbBIIIEeHHE 9)PEKTUBHOCTH OCBOOOKAEHHSA OT YTOAOBHOM OTBETCTBEHHOCTH B CBSA3H
C BO3MellleHHeM yiiepba:

— HeoOXOAMMa KOPPeKTHPOBKAa HaMMeHOBaHuA CT. 76' YK P, koTopas OyaeT oTpakaTh COAepiKaHHe
3aKpeNAeHHbIX B Hell OCHOBAaHMH 0CBOOOKAEHHA OT YTOAOBHOM OTBETCTBEHHOCTH;

— B IeAAX YCTPaHeHHs KOHKYpPeHIIMH OOLINX U CIIeIIHaAbHBIX OCHOBAaHMH OCBOOOXAEHHSA OT yTo-
AOBHOH OTBETCTBEHHOCTH CAEAYET OTPAaHHUYHUTh IIPHMeHeHHe OOIINX OCHOBAaHHH YKa3aHHEM Ha TO,
4TO OHHU NPUMEHAIOTCA TOABKO B TOM CAyYae, €CAU AAA OTAEABHBIX COCTaBOB He YCTAaHOBAEHBI Ca-
MOCTOsITeAbHBIE (CIeIMaAbHbIe) OCHOBAHUS;

—  AAfl HCKAIOYEHHS NIePerpy’KeHHOCTH YTOAOBHOTO 3aKOHA U3 ero TeKcTa B Obmmelt 1 OcobeHHOM da-
CTAX CAEAYeT UCKAIOUHTH AyOAUPYIOINe OCHOBAHHMSA, COXPAaHUB UX TOABKO B OAHOM 9AEMEHTE;

— 1pu GOPMUPOBAHUH Pa3MEPHbIX IPU3HAKOB YTOAOBHO-ITPABOBBIX CAHKIIMH U pa3Mepa KOMIIeHCa-
IIUHM 32 9KOHOMHUYECKHE TI0 COAEPKAHUIO ITPECTYNACHHS CACAYeT HCIIOAb30BaTh YHUPHUIIMPOBaH-
HBIH IOAXOA, OCHOBAHHbIN Ha pasMepe IPUYMHEHHOTO BPEAQ.
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COLOEPXXAHUE MHOCTPAHHbIX BOEHHOINJIEHHbIX

B UCMPABUTEJIbHbIX YYPEXXOEHNAX P

KAK BbIHY> XOEHHAA MEPA: NMPOBJIEMbl COOTBETCTBIUSA
YrosloBHO-UCMOJIHUTEJIbHOMY 3AKOHOOATEJIbCTBY
N MEXXOYHAPOOHOMY N'YMAHUTAPHOMY INPABY

A.[l. Ynopos
Kyabacckmm nHctutyT OCYIH Poccum (HoBoKy3HeLK, Poccus)

CraTba NOCBsALEHA aHAAM3Yy IPABOBOMN NPHUPOABI COAEPKaHUA HHOCTPAHHBIX BOEHHOIIA€HHBIX B HC-
IIPAaBUTEABHBIX yUpeXAeHUAX Poccuiickoii Pepepaliuy B yCAOBUAX OTCYTCTBHUSA CIEIIMAAN3SHPOBAHHBIX Ile-
HHUTEHIIMapHBIX 06beKTOB. MccaepOBaHHe TPOBEACHO HA OCHOBE HOPMAaTHBHO-IIPAaBOBOI'O aHAAN3a YTOAOB-
HO-HCIIOAHHUTEABHOIO Kopekca Poccuiickoit Pepepaniny, HOpM MEKAYHAPOAHOIO I'yMaHHUTAapPHOIO NIPaBa,
B yacTHOCTH JKeHeBCKUX KOHBeHIIUH oT 12 aBrycra 1949 r.

OO6BEKTOM HCCACAOBAHUSA ABASIOTCA O0IIeCTBEHHbIE OTHOIICHHS, BOSHUKAIOLINE B cdepe COAepPIKaHHsA
1 OXPaHbl BOEHHOIIACHHBIX B UCIIPaBUTEABHBIX YupexxaeHUAX Poccuiickoit Peaepanuu. Ilpeamerom uccae-
AOBAHHA BBICTYIIAIOT HOPMBI MEXKAYHAPOAHOIO F'YMaHUTAapHOTO NPaBa, HOPMbI YTOAOBHO-HCIIOAHUTEABHO-
ro 3akoHopaTeAbcTBa Poccuiickoit Pepepaliuy v MpaKTUKA UX IPUMEHEHHS B OTHOIIEHUY BOCHHOIIACHHBIX,
COAEPKALUXCA B UCIIPABUTEABHBIX YUYPEKACHUAX.

LleAbro paboThI ABASETCA KOMIIACKCHBIH aHAAU3 COOTBETCTBUA ACHCTBYIOLIETO YTOAOBHO-UCIIOAHUTEAD-
HOTO 3aKOHOAATEABCTBA M IPAKTUKH €r0 IPUMEHEHH A MEXKAYHAPOAHO-TIPABOBBIM CTAHAAPTAM COAEPYKaHHUSA
BOCHHOIIACHHBIX, BbIABACHHE KOAAU3UHN U IPEAAOKEHNE Mep X FApMOHM3AINH. 3aAa4aMU UCCACAOBAHUA
OIIPEAEAEHDI: aHAAU3 MEKAYHAPOAHO-IIPABOBBIX CTAHAAPTOB COAEPKaHHUA BOCHHOIIAEHHBIX; PACCMOTPEHHE
IIOAO’KEHUH YTOAOBHO-UCIIOAHUTEABHOT O KopeKca PO, kacaromuxca IpaBoBOro CTaTyca MHOCTPaHHbIX Ipa-
KAQH; BbIIBACHHE KOAAU3HUH MEXAY CTaTyCOM BOEHHOIIAGHHOT'O M CTaTyCOM OCY>KAEHHOIO IIPHU pasMellle-
HHUH B UCIIPABUTEABHDIX YUPEKAEHHUAX; OLIEHKA IIPAKTUKHA COAEPYKaHUA BOEHHOIIACHHBIX C TOYKHU 3PEHHUS
NPUHIIUIIOB YTOAOBHO-HUCIIOAHUTEABHOTO IIPaBa.

B npouecce nccaep0BaHUA IPUMEHEHbI OOIeHayYHble METOADI TO3HAHUA: AaHAAU3, CHHTE3, ACAYKIINA,
uHAyKUHA. CllelIiaAbHBIMU METOAAMH SIBUAMCH: HCTOPUKO-IIPAaBOBOM aHAAU3 PAa3BUTHA HOPM O CTaTyce BO-
€HHOIIACHHDIX; CPABHUTEABHO-IIPABOBOH aHAAU3 IIOAOKEHUH POCCUMCKOTO YTOAOBHO-UCIIOAHUTEABHOTO 3a-
KOHOAATEAbCTBA U HOPM MEXAYHapOAHOTO T'YMaHUTapHOTO IIpaBa. B pe3yAbTaTe HCCA€AOBAaHHUs BBIABACHBI
CYLIECTBEHHbIE KOAAU3HU MEXKAY CTATYCOM BOEHHOIIAEHHOTO 110 MEXKAYHAPOAHOMY IIPABY M CTaTyCOM OCY-
KAEHHOT'O TI0 POCCUMCKOMY YTOAOBHO-UCIIOAHUTEABHOMY 3aKOHOAATEABCTBY.

KaroueBble cAOBa: yrOAOBHO-UCIIOAHUTEABHOE IIPABO, MEKAYHAPOAHOE 'YMaHUTAPHOE IIPABO, BOEHHO-
IIACHHBIE, UCIIPAaBUTEABHbIE YIPEKACHHS, IPABOBOH CTATyC, KOAAU3UH HOPM, PEXKUM COACPIKAHUA.
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MEASURE: PROBLEMS OF COMPLIANCE WITH CRIMINAL
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A.G. Uporov
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The article is devoted to the analysis of the legal nature of the detention of foreign prisoners of war in
correctional institutions of the Russian Federation in the absence of specialized penitentiary facilities. The
study was carried out on the basis of a regulatory analysis of the Criminal Executive Code of the Russian
Federation, the norms of international humanitarian law, in particular the Geneva Conventions of August
12, 1949.

The object of the study is social relations arising in the field of maintenance and protection of prisoners of
war in correctional institutions of the Russian Federation. The subject of the study is the norms of international
humanitarian law, the norms of the penal legislation of the Russian Federation and the practice of their
application to prisoners of war held in correctional institutions.

The purpose of the study is a comprehensive analysis of the compliance of the current penal legislation
and the practice of its application with international legal standards for the detention of prisoners of war, the
identification of conflicts and the proposal of measures for their harmonization. The objectives of the study
are determined: analysis of international legal standards for the detention of prisoners of war; consideration
of the provisions of the Criminal Executive Code of the Russian Federation concerning the legal status of
foreign citizens; identification of conflicts between the status of a prisoner of war and the status of a convict
when placed in correctional institutions; assessment of the practice of keeping prisoners of war in terms of
the principles of penal law.

In the process of research, general scientific methods of cognition were applied: analysis, synthesis,
deduction, induction. Special methods were: historical and legal analysis of the development of norms on
the status of prisoners of war; comparative legal analysis of the provisions of Russian penal legislation and
international humanitarian law. As a result of the study, significant conflicts were revealed between the status
of a prisoner of war under international law and the status of a convict under Russian penal legislation.

Keywords: penal law, international humanitarian law, prisoners of war, correctional institutions, legal
status, conflicts of norms, detention regime.
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BeAeHHe. Boopy)KeHHbIH KOHPAUKT, pasBepHYBIIUNCS HAa TeppUTOpuH EBpOIelicKoro KOHTHHEHTA,

IPHUBEA K IIOSBACHHUIO KaTeTOPUH HHOCTPAHHBIX TPAKAAH, UMEIOIINX CTaTyC BOCHHOIIACHHBIX, CO-

Aep>xaiuxcs Ha Teppuropun Poccuiickoit @epeparun. CAOKHUBIIAACA CUTYalMA 00yCAOBACHA TeM,
YTO POCCUICKOE 3aKOHOAAQTEABCTBO He IIPeAyCMaTpHUBaeT CO3AAHUA CIeIIUaAU3UPOBAHHBIX YUpeKACHUN
AASL COAEPYKAaHMSI BOCHHOIIACHHBIX, B CHAY YeI'0 aAMUHUCTPHPOBAaHUE YKa3aHHOM KaTeTOPUHU AHIL OCYILECT-
BASIETCSI B PAMKaX CYILIeCTBYIOI[EH CHCTEMbI HCIIPAaBUTEABHBIX YUPEKACHUH, TPEAHa3HAYeHHBIX AAS OTOBI-
BaHUs YTOAOBHBIX HaKa3aHUH OCYKA€HHBIMU AUIIAMH [ 1, c. 422].

Takoe peleHUe, ABASIIOIIEECS BbIHYKACHHOW MePOM B YCAOBUAX OTCYTCTBHUA HapAeXKalllell HOpMaTHB-
HO-TIPaBOBOH 6a3bl, CO3AA€T IPaBOBbIE KOAAUSHH MEXKAY MEXAYHAPOAHO-IIPAaBOBBIMH CTAaHAAPTAMH COAEP-
YKaHUA BO€HHOIIACHHBIX, YCTAHOBACHHBIMU JKeHeBCKMMH KOHBeHIIUAMHU OT 12.08.1949 1 BHYTpeHHHUM YyTo-
AOBHO-HCIIOAHUTEABHBIM 3aKOHOAATEABCTBOM Poccuiickoii Pepeparun’.

Onucanue NpOBOAHMMOIO HCCA€AOBaHHUsA. [IpaBoBOIi cTaTyC BOGHHONAEHHBIX B BOOPY>KEHHBIX KOH-
(AMKTAX peryAHPYeTCs KOMIIAEKCOM HOPM MEXAYHApPOAHOTO I'YMaHHTAPHOTO IIPaBa, OCHOBHOMN MCTOYHUK
KOTOporo cocraBasieT Tperbs YKeHeBcKast KOHBEHIUs 00 oOpallleHNK ¢ BOEHHOIIAGHHBIMHU OT 12 aBrycra
1949 r. KoHBeHI[Us IPUMEHSIETCS K AHIIaM, KOTOpbIe, [IOIaB B BAACTh IIPOTUBHUKA, HMEIOT CTATyC KoMba-
TaHTOB BOOPY>KE€HHBIX CHA TOCYAQPCTBA, HAXOAAIIETOCA B COCTOSTHUM BOOPY>KeHHOT'0 KOHPAUKTaA ¢ Poccmii-
cxoit Pepeparueii.

CoraacHo cratbe 12 TpeTbeti JKeHeBCKOM KOHBEHIIUH, BOCHHOIIACHHBIE HAXOAATCSA BO BAACTH HEIIPHA-
TEABCKOU AEPKaBbl, HO He OTACABHBIX AUI] MAM BOMHCKHX YacTeH, B3ABIIMX UX B IIACH. AeprKalljee B IIACHY
TOCYAQPCTBO HECET OTBETCTBEHHOCTH 33 OOpallleHHe ¢ HUIMHU Ha OCHOBE IIPHHI[UIIOB MEKAYHAPOAHOTO I'y-
MaHHUTApPHOTO IIPaBa.

" TpeTbst XXeHeBCKasi KOHBEHLMS 06 0OpalLieHV C BOeHHOMNeHHbIMK oT 12.08.1949 1. // OduLmanbHbIA nopTan npaso-
Bov UHdopmMaumm. 1949 (pata obpauerus: 28.11.2025).
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Cratbs 13 KOHBEHIIUH yCTaHABAUBAET, YTO BOCHHOIIACHHBIE AOAYKHBI BO BCEX 00CTOATEABCTBAX IIOAB30-
BaThCsl TYMaHHBIM OOpallleHreM. 3allpelieHbl aKThl HACHAHS, YTPO3bI, OCKOpOAeHHS U 0011jeCTBEHHOE YHH-
YKEHHe BOCHHOIIACHHBIX.

Kputnueckoe pasanune MesKAy CTaTyCOM BOEHHOIIAEHHOTO M CTaTyCOM OCY>KAEHHOI'O AUI]A 3aKAIOYAET-
51 B IIPUPOAE HX IIPAaBOBOr'0 ITOAOKEHHUA. BOGHHOIIACHHDIH He IBAAETCS IPECTYIIHUKOM U He OCY>KAEH 3a CO-
BepllleHHe IpecTynAeHus. Ero mpebpiBanue B IAeHY 00YCAOBACHO HCKAIOUHUTEABHO YYAaCTHEM B BOOPYIKEH-
HbBIX ACHCTBHSX Ha CTOPOHE BpayKAeOHOro rocyaapcraa [2, c. 82].

B coorBercTBUM co cTatbell 16 TpeThell JKeHeBCKON KOHBEHIIUU, KaKABIH BOCHHOIAEHHBIN AOAXKEH
II0AB30BAThCSI AOCTATOYHON CBOOOAOM, B YaCTHOCTH, B OTHOLIEHHH QUIHIECKHX YIIPAKHEHUH U criopta. Emy
AOAXKHA OBITH ITPEAOCTaBACHA BO3MOKHOCTD IIEPeIUCHIBATHCS C YACHAMH CBOEH CEMbH, ITOAYYaTh IIOCHIAKH,
COAEpIKaIllie IIPOAYKTBI U oAeskAy. CTaThd 21 rapaHTHpYeT IIPaBO BOCHHOIIAGHHOTO COXPAHATDH CBOO T'pa-
KAQHCKYIO IIPaBOCIIOCOOHOCTD B TIOAHOM OO'beMe.

B oTAnune OT pexxuMa COAePIKAHUSA OCY>KACHHBIX, IIeABbI0 KOTOPOTO ABASIeTCS UCIIPAaBA€HHE U pecoljya-
AW3AIINS, [IeABIO COAEPYKAaHHS BOCHHOIIACHHBIX SIBASIETCS UX OXpaHa U obecriedeHre ux 6e30IacHOCTH AO 3a-
BepIIeHU BOOPYKEHHOI0 KOHPAHUKTA [3].

Cratpa 108 TpeTbeii KeHeBCKON KOHBEHIIUU NIPEAYCMAaTPUBAET, YTO BOEHHOIIAECHHBIE, OCYXAEHHBIE
II0 BCTYIHUBIIMM B 3aKOHHYIO CHAY IIPUTOBOPaM, OTOBIBAIOT HAKA3aHUA B TeX K€ YIPEIKACHUAX U B TEX e
YCAOBHSIX, YTO U AWIIA U3 COCTaBa BOOPYKEHHBIX CHA AEPXKALIEro B MMACHY rocypapcTBa. OAHAKO 9TH YCAO-
BHSI AOAYKHBI, BO BCSIKOM CAydYae, OTBeYaTh TPeOOBAHUAM TUTHEHbI U 'YMaHHOCTH.

Cratpa 10 YUK PO ycranaBAMBaeT, 4TO OCY>KA€HHbIe HHOCTPaHHBIE TPAXKAQHE U AHIA O3 TpaXKAaH-
CTBa ITOAB3YIOTCS ITPaBaMU M HECYT 00A3aHHOCTH, KOTOPbIe YCTAHOBACHBI MEXXAYHAPOAHBIMU AOTOBOPAaMHU
Poccuiickoit Oepeparnun, 3akoHOAATEABCTBOM Poccuiickoit Pepepanyiy 0 IpaBoOBOM ITOAOKEHUH HHOCTPAH-
HBIX TPOKAQH U AUII 6€3 TPAKAAHCTBA, C U3BATUAMH U OTPAHUYEHUAMH, IIPEAYCMOTPEHHBIMU YTOAOBHBIM,
YT'OAOBHO-UCIIOAHUTEABHBIM U HHBIM 3aKOHOAATeABCTBOM Poccuiickoit Oepepanun?.

Taxum ob6pazom, YUK PO npusHaeT npHOpUTET HOPM MEXAYHAPOAHBIX AOTOBOPOB, OAHAKO IIPH YCAO-
BUU, YTO 3TU HOPMBI He IPOTUBOPEYAT YTOAOBHO-UCIIOAHUTEABHOMY 3aKOHOAQTEABCTBY.

CoraacHo crarbe 74 YUK P®, yroroBHbBIE HaKa3aHUA HCIIOAHAIOTCA B YUPEKACHUAX, PASAUYHBIX 110 TH-
IaM ¥ BUAAM B 3aBUCHMOCTH OT KaTeTOPUH OCYKAEHHbBIX. YTOAOBHO-UCIIOAHUTEABHBIH KOAEKC ITpeAycMa-
TPUBAeT UCIPABUTEAbHbIE KOAOHUU PAa3AUYHBIX BUAOB, H30AATOPBI BPEMEHHOI'O COAEPKAHUSA, TIOPbMBI
U APYTHE YIPEXACHUSL.

OAHAKO HU OAHA W3 3THX KaTerOPHH He COOTBETCTBYET XapaKTepy COAEPKAaHUA BOCHHONACHHBIX [4,
c. 71]. cnpaBuTeAbHBIE YIPEKACHUSA IIPEAHA3HAUYCHBI AAS OTOBIBAaHMA YTOAOBHBIX HAKa3aHUH AUIIAMH, OCY-
KACHHBIMU 33 COBeplIeHHe IIPeCcTyNAeHUN. VX pesKuM, yCAOBUA COACPIKAHUA U IIPUMeHsAeMble Mepbl BO3-
A€HCTBHS pa3pabOTaHbI C [[eABI0 HCIIPABACHHUS OCYIKACHHOTO U NIPEAYTIPEIKACHUS pelUAUBa’.

B oranume oT 3TOro, BOEHHOIIAEHHbBIE HE ABAAIOTCSA OCY>KACHHBIMH U COAEP)KATCA B IIAEHY He B Kaue-
CTBe Mepbl HaKa3aHMs, a B KaueCcTBe Mepbl obecriedyeHUs 6e30IacCHOCTH M COXpaHEeHHs UX )KU3HHU AO 3aBep-
IIeHUA BOCHHDIX AeHICTBUH U 3aKAIOUEHHS MUPHOTO AoroBopa [5, c. 8].

Pe)XUM HCIIPaBUTEABHOTO YUPEKAEHHUs, Kak onpepeseHo cratbeid 82 YUK PO, nmpeacraBaser coboit
YCTaHOBAEHHBIH IMOPSIAOK HUCIIOAHEHUS M OTOBIBAaHUSA HaKa3aHUs, IPEAYCMATPUBAIOLINE ONIpeAeACHHBIH
YPOBEHb OTPaHUYEHHUS CBOOOABI IIEPEABIIKEHHS, CAMOCTOATEABHOCTH U OOLICHUS OCY)KACHHBIX, a TAaKKe
CrlenlMaAbHbIe TPeOOBaHMA K OPTaHU3ALUH PAOOTBI YUPEKACHHUS.

ITpuAroskeHNe peXHUMa HCIPABUTEABHOTO YIPEKACHUS K BOCHHOIIAGHHBIM CO3AQ€ET PSIA IPOobAeM.

Bo-1epBbIX, peXXUM HUCIIPAaBUTEABHOTO YUPEKAECHHS IIPEAIIOAATAET 00sI3aTeABHBIN TPYA OCYKACHHDIX.
BoenHonaeHHbIe, coraacHo cratbe 49 Tperbeii JKeHeBCKON KOHBEHIIMU, MOTYT ITPUBAEKATBCA K paboTe, 0A-
HaKO TPYA AOAYKEH OBITh OIIAQYMBAEMBIM U He AOAKEH HOCHTD XapaKTep ITPadHOrO A YHIDKAIOIIETO AO-
CTOMHCTBO YeAOBeKa. KpoMe Toro, oduiiepbl 1 BOCHTEXHUKU He MOT'YT IIPUBACKATHCA K PUIHIECKOMY TPYAY.

2 YronoBHO-MCNONHUTENbHbIV Kopekc Poccuiickon @epepaumm ot 08.01.1997 1. Ne 1-d3 (pen. ot 31.07.2025) // Poc-
cnmnckas raseta. 1997. Ne323.

3 Ykas Mpe3ngeHta PO ot 13.10.2004 r. N2 1314 «Bonpockl DepepanbHom cny>XObl UCMONHEHWS Haka3aHu» (pes.
o1 05.01.2024) // Poccuickas raseta. 2004. Ne 26.
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Bo-BTOPBIX, YCAOBHSA JKHAOTO IIPOCTPAHCTBA, TIUTAHHUA U MEAUITMHCKOTO 0becIedeHH s, yCTAHOBACHHbIE
AASL ICTIPAaBUTEABHBIX YUPEKACHHUH, MOTYT OBITh HEAOCTATOYHBI C TOUKHU 3peHUs TpeboBaHni YKeHeBckux
KOHBEHI[UH O 'YMaHHOCTH COAEPKaHHUA.

Cratpsa 49 Tperbeii JKeHeBCKON KOHBEHI[UN YCTaHABAUBAET, YTO BOCHHOIIACHHBIE MOTYT OBITH IIPHU-
BAEUYEHBI K paboTe IIPH YCAOBUH, UYTO TPYA HEOIaCeH, He YHIDKAeT AOCTOMHCTBO U HAAAEKAIIUM 0Opa3oM
onAauuBaeTcs. MUHHMaABHBIN pa3Mep 3apabOTHOI IAAThI AOAKEH OBITh He MeHee OAHOTO IIBEeHIIapCKO-
ro ¢ppaHKa B A€Hb.

B To BpeMs Kak cHcTeMa OIAAThI TPYAQ B MCIIPABUTEABHBIX yupeskaeHHAX P mpeaycMaTpuBaeT BbI-
IAATY 3apabOTHOM MAATHI OCY)KACHHBIM, CTAaBKHU BBINAAThI 3HAYUTEABHO HIDKE YCTAHOBACHHBIX KOHBEHIIH-
el U HIKe MUHUMYMa )KU3HEHHOTO YpOBHA. KpoMe TOro, TpyA B HCITPaBUTEABHOM YUPEXAEHHUH YacTO Pac-
CMaTpUBaeTCs He KaK TPYAOBas A@ATEABHOCTb C LIEABIO 3apaboTKa, a KaK 4acTbh IIPOLecca HCIPaBACHU.

[TpuMeHeHHe 9TOro MOAXOAQ K BOGHHOIIAGHHBIM CO3AA€T IPOOAEMY CIIPaBEAAHBOCTH U COOTBETCTBUSA
MEKAYHAPOAHBIM CTaHAAPTaM.

Be30macHOCTh B UCITPAaBUTEABHBIX YUPEKACHHUAX 00eCIIeYHBaeTCA ITyTeM IPHUMEHEHHUS CHCTEMBI Mep
OXpaHbl, HAA30pa U OTPaHUYEHHA CBOOOABI epeABIKeHHsA. OpAHAKO 0e30I1aCHOCTh BOGHHOIIACHHBIX Tpe-
OyeT 0co60ro MoAX0AQ, ITOCKOABKY OHH HaXOAATCA B MHOCTPAHHOU CTpaHe CPEeAU MOTEHIIHAABHO BPaXKAEO-
HOH CpeABbL.

BosHukaeT npobaema 6araHca MeKAYy TpeOOBaHUAMU 6€30IACHOCTH M IIPABaMH BOCHHOIIACHHOTO
Ha ryMaHHOe obOpaieHue. IIpakTHKa COAepIKaHUSA MOXKeT MIPUBECTH K CUTYAIHH, KOTAa TpeboBaHus be3-
OIIACHOCTH HCIIOAB3YIOTCS KaK IIPEAAOT AAd OTPAaHHUYEHHUSA IIPAB, TAPAHTHPOBAHHbIX JeHeBCKUMHU KOHBEH-
nusMH [6, c. 81; 7, c. 93].

[IpyHIMIIBI yTOAOBHO-UCIIOAHUTeABHOrO IpaBa PP, ycranoBaenHsle cTatbeit 8§ YHIK PO, Brarouaror 3a-
KOHHOCTb, TYMaHM3M, AUPPepeHIIMAIUI0 1 MHAMBHAYAAU3AII0 HCIIOAHEHHA HaKa3aHMsd, a TaK)Ke paIjuo-
HaAbHOE IIPUMeHeHHe Mep IPUHYXAEHHUA.

[TpHHIIUI 3aKOHHOCTHU TpebyeT, YTOOBI CoAepIKaHHe BOCHHOIACHHBIX OCYIECTBASAOCH HA OCHOBE HOPM
npasa. OAHAKO OTCYTCTBHe clieljuaAbHbIX HOpM YHK P® 0 BOeHHOIIAGHHBIX CO3Aa€T IIPABOBYIO HEOIIpeAe-
AE€HHOCTb U NTOTE€HIIMAABHO IIPOTUBOPEYHUT IPUHIUITY 3aKOHHOCTH.

[TpuHIMI ryMaHU3Ma MPEANIOAATaeT CIPaBEAAHBOE OOpallleHHe ¢ AMIIAMH, COACPXKAIUMUCA B y4pe-
)AeHuAX. [IpuMeHeHne pexrMa HCIIPaBUTEABHOI'O YUPEKACHUA K BOGHHOIIAGHHDBIM, UMEIOLIUM UHOH CTa-
TYC, MOXKET IIPUBECTH K HapYyIIeHHIO 3TOT0 IPUHIUIAY,

[Mpunnun anddepeHnHanuy 1 HHAUBUAYAAU3AIUU TpeOyeT yuyeTa 0COOEHHOCTeH AMYHOCTH U CTaTY-
Ca AWIIA TIPU OPTaHHU3ALUH peXXKuMa. BOeHHOIIAeHHBIe UMEIOT OCOOBIN CTAaTyC, TPeOYIOMNIN CrIerupHUIecKo-
TO IOAXOAQ, OTAUYHOTO OT IIOAXOAQ K OOBIYHBIM OCYKACHHBIM.

Takum 06pa3oM, copep)KaHHe BOCHHOIIACHHBIX B UCIIPABUTEABHBIX YUPEKACHUAX B YCAOBHAX OTCYT-
CTBHS CIIEIIMAABHOT'O HOPMaTUBHOTO PEI'YAUPOBAaHHA IPOTUBOPEUUT IPUHIUIIAM YTOAOBHO-UCTIOAHUTEAD-
HOTO IpaBa, Tpebys HeMeAACHHOTO HOPMAaTHBHOTO COBEPLICHCTBOBAHHA.

Pe3yAbTaThI HCCAEAOBAHHUA H 00CYKAEHHUA. AAS paspelleHHs BbIABACHHBIX KOAAU3UH U IIPUBEACHUSA
IPAKTUKH B COOTBETCTBHUE C TPeOOBAHUAMHI MEXKAYHAPOAHOTO I'YMaHUTAPHOTO IIpaBa U NPHHIIUIIAMH YTO-
AOBHO-MCIIOAHUTEABHOTO ITPaBa IMPEAAATAIOTCA CAEAYIOIIME HAlPABACHHUS COBEPIIEHCTBOBAHMSA 3aKOHOAA-
TeAbCTBA.

IlepBoe HanlpaBAeHHE — BKAIOUEHHE B YTOAOBHO-UCIIOAHUTEABHBIN KopeKce Poccuiickoit Peaepanuu oT-
A€ABHOH TAABbI, TOCBALIEHHON COAEPKAHHUIO U OXPaHEe BOEHHOIIAEHHBIX. AaHHas FAaBa AOAYKHA OIIPEAEAUTD
CTaTyC BOGHHOIIAEHHOTO B CHCTeMe HCIIPaBUTEABHBIX YIPEKACHUH, YCTAHOBUTD OCOO@HHOCTH TPUMEHEeHUA
peXrMa, AUCITUIIAMHAPHBIX Mep, PeKHUMa TPYAQ U APYTHX aCTIIEKTOB COAEPKAHHUA.

Bropoe HanpaBAeHHEe — CO3AAHHE CIIELMAAN3HPOBAHHbBIX YUPEKACHUN UAU CIIEI[UAABHO BbIACACHHBIX
OAOKOB B CYIIeCTBYOIIUX UCIIPAaBUTEABHBIX YUPEKACHHUAX AA COACP)KAHUA BOCHHOIACHHBIX. JTO MO3BO-
AUAO OBl TPUMEHHTH PEKHM, COOTBETCTBYIOIINH Cllel[UpHKe CTaTyca BOCHHOIIACHHOTO, U 00eCIIeuUThb HaA-
A€KAITHH yPOBEHb 'YMaHHOCTH U 6€30I1aCHOCTH.

4 KoHctutyums Poccniickon Gepepavim (MpriHsTa BCeHapOAHbIM rofocoBaHviem 12.12.1993 ), (peqn. o1 04.10.2022) //
Poccumckas raseta. 1993. N2 8.
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TpeTbe HanlpaBAeHHE — YCTAHOBAEHHUE B 3aKOHOAATEAbCTBE IPUHIIUIIOB COACP)KAHUA BOCHHOIIACHHBIX,
BKAIOYAIOIIHX: ['YMaHHOe oOpallleHHe, 3alpeT MbITOK U KeCTOKOTO oOpaleHus, rapaHTHPOBaHKe IIpaBa
Ha MEAUIIMHCKYIO IIOMOIIb, IIPAaBO Ha IIePENUCKY U MOoCellleHne, CIPpaBeAArBoe obpaleHne 6e3 AUCKPUMU-
HAI[UH, COOAIOACHHE BOMHCKOTO AOCTOMHCTBA.

Pexxum copepkaHUS BOGHHOIIACHHBIX AOAYKEH CYILIECTBEHHO OTAMYATBCA OT PEKHUMa UCIIPABUTEABHOIO
YIpEKACHHUS U OBITh OPHEHTUPOBAH Ha CACAYIOLIME 3aAAUH:

1) obecreyeHne 6e30MaCHOCTH KaK BOEHHOIIAEHHDIX, TaK U OKPYIKAIOIINX, O€3 MpUMeHeHHsT U30bI-
TOYHBIX OI'PAaHUYEHUH;

2) oxpaHa XH3HH U 3A0POBbsSI BOCHHOIIACHHOTO C IIPEAOCTaBACHHEM HAAAEKAIETO0 MEAUIIUHCKOTO
06cAyKUBaHUS;

3) rapaHTHpOBaHMe IIPaB HAa ANYHYIO KOPPECTIOHAEHIINIO, [TOCelleH e, COXPaHeHHe AUYHBIX Bellei,
BEPOMCIIOBEAAHHE H CODAIOACHHE PEAUTHO3HBIX 0OPSAAOB;

4) opraHH3anUsa AOCYTa U GU3NIECKOTO Pa3sBUTHSA KaK CPEACTBA MMOAAECPIKAHUSA PU3NIECKOTO U TICH-
XM4YEeCKOTO 3A0POBbS;

5) IOATOTOBKa K BO3BPAIIEHHIO B CTPAHY IPOUCXOKAEHHS HAH K MUPY B CAy4Yae 3aKAIOUEeHHUsI MUPHO-
IO AOTOBOPA.

Pe)xuM AOAKeH ObITh 60Aee MATKUM, YeM PEKHM HCIPABUTEABHOTO YUPEKACHHSA, IOCKOABKY LIEAb CO-
Aep)KaHUs OTANYaeTCs. BMecTo ncnpaBaenus Tpebyercs obecredeHue 3anuThI U 6€30IMaCHOCTH.

Ha npaxTrke HeOOXOAUMO MPHUHATHE CACAYIOLINX Mep:

BO-IIEPBBIX, IIOATOTOBKA KaAPOB: IIEPCOHAA UCIIPABUTEABHBIX YUPEKACHHH, 3aHATBIA PaboTOMH ¢ BOeH-
HOIIACHHBIMH, AOAYKEH IIPOHTH CHEeIIHAAbHYIO IIOATOTOBKY 110 HOPMaM MEKAYHAPOAHOTO I'YMaHHTApHOTO
IpaBa, ICUXOAOTHH pabOThI C AUIJAMHU, HAXOAAIIUMHUCS B IA€HY, U CIeIUpUKe COACPXKAHUSI BOCHHOIIACH-
HBIX [8, ¢. 235];

BO-BTOPBIX, P3apaboTKa ITOA3AKOHHBIX aKTOB: PepepasbHas CAy)KOa UCIIOAHEHUS HaKa3aHUH AOAXKHA
U3AATh MOAPOOHBIE MHCTPYKIIUU U TIOAOYKEHHUS, PEeTYAUPYIOILINe COACPIKAHNE M OXPaHy BOCHHOIACHHBIX,
yuuThIBaromye TpeboBanus JKeHeBCKUX KOHBEHIIUH U IPUHIIUIIBI YTOAOBHO-UCIIOAHUTEABHOTO TIPaBa.

3axaroueHHe H BBIBOA. CopepikaHue BOeHHOIIAeHHBIX BCY B HCIIpaBUTEABHBIX YUpeXKAeHUAX Poccuii-
ckoit Oepepariuu, OYAyIH BBIHYKASHHON MEPOH B YCAOBHSAX OTCYTCTBHS CIIEIIMAAUSHPOBAHHbBIX TEHUTEH-
IIHapPHBIX 00'bEKTOB, CO3AA€T KOMIIAEKC IIPABOBBIX IIPOOAEM, TPEOYIOLINX He3aMEAAUTEABHOTO PEeLIeHHA.

BoliBAGHHBIE B IIPOLIECCE HCCACAOBAHUA KOAAU3UU MEXAY CTAaTyCOM BOEHHOIIAGHHOT'O II0 MEXAyHa-
POAHOMY I'yMaHUTApHOMY IIPaBY U CTaTyCOM OCYXXAECHHOT'O II0 YTOAOBHO-HCIIOAHUTEABHOMY 3aKOHOAQ-
TeAbCTBY Poccuiickoll Pepepaliuu AeMOHCTPUPYIOT HEOOXOAUMOCTH CIIEIIUAABHOIO HOPMAaTHBHO-IIPABO-
BOTO pEr'yAUPOBAHUA.

AHaAU3 COOTBETCTBHA ACHCTBYIOIIEH pakTUKU TpeboBanuaM Tperbeit JKeHeBcKoi KOHBeHIIUHU 06 06-
palleHruy ¢ BOEHHOIIAGHHBIMM OT 12 aBrycra 1949 r. mokasaa, 4To IpUMeHEHHE PEXXUMA UCIIPABUTEABHOIO
YUpeKACHUA K BOCHHOIIACHHBIM MOXKeT IIPUBECTHU K HAPYILICHUIO UX IIPaB, FAPAaHTUPOBAHHBIX KOHBEHITUEH.

Kpome Toro, copepaHNe BOEHHOIIAEHHBIX B HCIIPAaBUTEAbHBIX YUPEKACHUAX IPOTUBOPEYUT IPUHITH-
IIaM YTOAOBHO-HCIIOAHUTEABHOTO ITpaBa Poccuiickoit Pepepariuy, B 0COO€HHOCTH IPUHIIUIIAM 3aKOHHOCTH,
rymanusma u Aupdepennuanun. Heobxoanmo Bratouenne B YK PO criennaAbHBIX HOPM, pETYAUPYIOLIIX
COAEpIKaHHe U OXPaHY BOCHHONACHHBIX, M CO3AaHHE AMOO CIIeIMaAu3HPOBAHHBIX YIPEKACHUH, AUOO CIie-
IIHAABHBIX PEXKUMHBIX OAOKOB B CYIIECTBYIOIIUX YUPEKACHHAX.

IIpakTHyeckas 3HAUUMOCTb PE3YABTATOB HCCAEAOBAHHSA 3aKAIOUAETCA B TOM, UTO ITOAyYeHHbIE BbIBO-
ABI U PEKOMEHAAIIUH MOTYT OBITh HCIIOAB30BaHBI PeAePAABHBIM 3aKOHOAATEAEM IIPU COBEPILICHCTBOBAHUU
YroAOBHO-HUCIIOAHUTEABHOTO KoAeKca Poccuiickoit Pepepannu, PepeparbHON CAYKOOM HCIIOAHEHHUS HaKa-
3aHUH IIPU pa3paboTKe MOA3aKOHHBIX aKTOB U HHCTPYKIIUH 10 COACP)KaHHIO BOCHHOIIACHHBIX.
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KPUMNHOJTIOIMYECKAA XAPAKTEPUCTUKA JINYHOCTH
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KOMIMNbKOTEPHOU NHOOPMALINA
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HccaepoBaHne NOCBAIEHO KPUMHUHOAOTUYECKON XapaKTepUCTHKE ANYHOCTU AMIIA, COBEPIIAIOIEro
IpecTynaeHus B chepe KOMIbIOTepHON nHopManuu. PaccMaTpuBaloTCcsa TUIIMYHDIE COLUOIICUXOAOTHYE-
CKHe 0COOEeHHOCTH, MOTUBAI[UOHHbIE PAKTOPBI, YPOBEHb KOMIIETEHIIUH U AOCTYITHOCTh TEXHUUECKOH CPEADI,
a TaKXKe BAUSHHE COIMOKYABTYPHBIX U 9KOHOMHUYECKHX YCAOBHH Ha IPECTYIHYI0 aKTUBHOCTh B KHOepIIpo-
crpaHcTBe. Ha ocHOBe 006001eHIA SMINPUIECKUX M TEOPETHYECKUX AAHHBIX BBIABAAIOTCA OCHOBOIIOAA-
rarouye 4YepTol, GOPMHUPYIOLIHe PUCK IIPECTYIIHOTO TIOBEACHHS, 00CYIKAQIOTCA TpobAeMa TPOPHUAAKTHKH
U HaIlpaBACHHUS YTOAOBHO-IIPABOBOTO pearupoBaHus. PaboTta HampaBAeHa Ha yrayOAeHHe IIOHUMaHUA (e-
HOMeHa I[U$POBOH IPECTYIHOCTH U OBBbIIIeHHE 3P PEKTUBHOCTH MeP MPEAYIIPEIKACHUS U peabHANTAIIUH.

KaroueBbie cA0Ba: KHOePIPECTYITHOCTh, AMYHOCTD IPABOHAPYIIUTEAS], KOMIIbIOTepHAst HHPpOpMALKs,
MOTHBAIIM, TEXHUYECKasA KOMIIETeHTHOCTD, TPOPHUAAKTHKA, IUPPOBAsT ACBUAITHSL.

CRIMINOLOGICAL CHARACTERISTICS OF THE PERSONALITY
OF A PERSON WHO COMMITS CRIMES IN THE FIELD OF
COMPUTER INFORMATION

E. O. Filippova
Orenburg State University (Orenburg, Russia)

The study is devoted to the criminological characterization of the personality of a person who commits
crimes in the field of computer information. Typical socio-psychological features, motivational factors, the
level of competence and accessibility of the technical environment, as well as the influence of socio-cultural
and economic conditions on criminal activity in cyberspace are considered. Based on the generalization of
empirical and theoretical data, the fundamental features that form the risk of criminal behavior are identified,
the problem of prevention and the direction of criminal law response are discussed. The work is aimed at
deepening understanding of the phenomenon of digital crime and increasing the eftectiveness of prevention
and ¢rehabilitation measures.

Keywords: cybercrime, identity of the offender, computer information, motivation, technical competence,
prevention, digital deviation.

Doi: https://doi.org/10.14258/ralj(2026)1.17

KTYaAbHOCTb KPUMHHOAOTMYECKOH XapaKTePUCTHKHM AUYHOCTH AUIIA, COBEPIIAIOIIETO MPECTYyIIAe-
HUA B cdpepe KOMIBbIOTepHOH HHPOPMALUU, 00YCAOBACHA CTPEMUTEABHBIM pa3BUTHEM HHPOpMa-
HMOHHBIX TeXHOAOTHH U BO3pacTaloleil nnppoBusaIiei Bcex chep )KU3HEeACATeABHOCTH 00IIeCTBa.
CoBpeMeHHBIH MUDP HeBO3MOXKHO IIPEACTABUTD Oe3 ceTr MIHTepHeT, U pOBBIX KOMMYHHUKAIIUI H 9AeKTPOH-
HBIX CHCTEM, 4YTO, K COKaA€HHIO, CO3AAET HOBbIE BO3SMOXXHOCTH U AASl IPECTYITHOH AeATeAbHOCTH. Knbep-
IPECTYITHOCTH NepecTara ObITh MAPTHHAABHBIM ABAGHHEM U TPaHCHOPMHPOBAAACH B OAHY U3 Hamboaee
Cepbe3HBIX YTPO3 AAS SKOHOMUYECKOH CTAOMABHOCTH, HAIIMOHAABHOI 6€3011aCHOCTH M AUYHOH HEeIPUKOC-
HOBEHHOCTH I'Pa’kAaH.
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TepMUH «KOMIbIOTepHas HHPOPMALHA» ABASETCA IPOU3BOAHBIM OT OOIIEro MOHATUA «UHPOPMALIHA»
(ot anra. «information» — pa3bpsicHeHHe, OCBEAOMAEHHe, IOHUMaHHe) [1]. DTo cobrpaTeAbHOe TOHATHE OXBa-
TBHIBAaeT MHOJKECTBO aCIIeKTOB, CBSI3aHHBIX C IIepeAauel], XpaHeHHeM 1 06paboTKON AQHHBIX B IIUPPOBOH Ppop-
Me. KomnbloTepHas nHOpManus BKAIOYAeT B cebd KaK CTPYKTYpHUpPOBAaHHbIE, TAaK U HECTPYKTYPUPOBaHHbIE
AQHHBIE, KOTOPbIe MOTYT OBbITh 06PabOTaHBbI C HOMOLIBIO IIPOrPAMMHOrO 00OeCIeueHUst U TEXHOAOTHH. B co-
BPEMEHHOM MHpe OHa OXBAaThIBA€T TEKCTOBBIE, 3BYKOBbIE, IpadHUeCKHe, BHACOMATEPHUAABI U AIOObIE APYTHe
$OpMBI AQHHBIX, 00pabaThIBaEMbIX U ITepeAaBaeMbIX Yepe3 HHPOPMAIMOHHbIE CHCTEMBI U CeTH [2, ¢. 150].

Macmra6 ymep6a OT KOMIIBIOTEPHBIX IPECTYNACHUH UCYMCASETCS MUAAMAPAAMH, A UX IIOCACACTBUA
3aTPAaruBalOT KaK OTACABHbIE HHAUBHAYYMBI, TaK H KPYIIHbIe KOPIIOPAIIUHU, TOCYAAPCTBEHHbIE HHCTHUTY-
Tbl. [Ipy 3TOM TpapUIIMOHHBIE KPUMUHOAOTHYECKHE TIOAXOABL, CPOPMUPOBAHHBIE B YCAOBHAX U3yYeHHS
«KAQCCHYECKOH» NMPEeCTYIIHOCTH, YaCTO OKa3bIBAIOTCS HedPpPEeKTUBHBIMU IIPHU aHAAU3€ BUPTYaABHOI'O IIPO-
CTPaHCTBA. AHOHUMHOCTbD, TAOOAABHBIH XapaKTep, OTCYTCTBHE pU3NIECKOH I'PaHUIbI U BBICOKAS TEXHOAO-
THYHOCTb KHOEpIpecTyIACHHH TPeOyIOT rAyOOKOr0 IIOHUMAHNUSA CHEUPHKH ANYHOCTH, MOTHBAIUH U T10-
BEAEHUECKHUX [TATTEPHOB AUI], BOBACUEHHBIX B 9Ty ACATEABHOCTb.

be3 4eTKOro MpeACTaBACHHS O TOM, KTO IBASIETCS] THIIMYHBIM KHOEPIPECTYITHUKOM — €TI0 ICUXOAOTHH,
YPOBHE TeXHUYEeCKUX HaBBIKOB, COITHOKYABTYPHBIX 0COOEHHOCTSX, CIOCOOaX BOBAeYEHHA U GOPMUPOBAHUA
IPeCTYIHBIX TPYII — HEBO3MOXKHO pa3paboTarh ACHCTBEHHBIE MEPbI IIPEAYIIPEKACHHUA, 9P PEKTUBHBIE Me-
TOABI PACCAGAOBAHHUSA U aAEKBAaTHbIE IPOTPaMMbl peabUAUTAINH. VI3yueHHe AQHHOW AUMYHOCTH TTI03BOASIET
He TOABKO BBIABAATH PAKTOPBI PHCKA, HO U GOPMUPOBATH IleAeBble IPOrpaMMbl KHbepOe3omacHoCTH, 06-
y4aTh HaceAeHHe IMPPOBOI I'UTHEHe, a TAKXKe COBEPIIEeHCTBOBATh TPABOIPUMEHUTEAbHYIO IPaKTHKY. [1o-
CTOAHHOE OOHOBACHME TEXHUYECKHUX CPEACTB U METOAOB IIPECTYIIHOHU AEATEABHOCTH AEAAET AQHHYIO TeMy
AMHAMHUYHOH U TpeOyloleil HelpepbIBHOTO HAYYHOT'O OCMBICACHHS AAS AA€KBAaTHOTO pearipOBaHUs Ha BbI-
30BBbI COBPEMEHHOCTH.

KpuMuHOAOTHYeCKasA XapaKTepPUCTUKA ANYHOCTH AHIIA, COBEPIIAOIIEro IPeCTYIACHUA B chepe KOM-
IBIOTEPHON HHPOPMALINH, OIHPAETCS HA KOMIIAGKCHBIN aHAAU3 OHOrpadHIeCKUX, COI[HAABHO-9KOHOMUYE-
CKHX, TICHXOAOTUYECKUX U TeXHHUYECKUX PaKTOPOB.

AHaAW3HPYA UCCAEAOBAHUSA, IOCBALICHHbIE ANYHBIM XapaKTePUCTHKAM AHII, COBEPIIAOIINX IPEeCTYII-
AeHUsI B 06AaCTH KOMIBIOTEPHOH MHPOPMAIIUH, MOXKHO OTMETHTh, YTO ABTOPBI COTAAIIAIOTCS BO MHEHHH
O BBICOKOM YPOBHE HHTEAAEKTA TAaKUX AHII, HX HECTAHAAPTHOM MbIIIA€HUH, HAXOAYUUBOCTH U TBOPYECKOM
HoAXO0Ae. JacTo aBTOPBI OTMEYAIOT CKPBITHOCTD U YYBCTBO COOCTBEHHOTO IIPEBOCXOACTBA. K 0cobeHHOCTAM
XapaKTepa KOMIIbIOTEPHBIX IPECTYITHIUKOB MOXKHO OTHECTH: U3beranue oOILeHNs, CKPITHOCTb, YXOA B BUP-
TYaABHYIO CPEAY, IPEATIOUTeHHE BUPTYaAbHBIM B3aHMOACHCTBUAM, IICHXOAOTHYECKAs YI3BUMOCTb, SMOILIHO-
HaAbHasA HeCTaOHMABHOCTD, BHICOKAsA CAMOOIIEHKA, HCIIOAHUTEABHOCTb M OTBETCTBEHHOCTD B pabO4HX IPO-
jeccax, HeAUCIIUIIANHUPOBAaHHOCTb [3, c. 88].

Opanako A.1. XaAUyAAMH OTMeYaeT, YTO HbIHELTHHUE IIPEACTABUTEAN XaKEPCKOr0 COOOIIeCTBa UMEIOT
COBEpIIEHHO MHYIO CTEPEOTHUIIHYIO KAPTUHY U, KaK IIPAaBHUAO, IPUACP)KUBAIOTCS 3aKOHOIIOCAYIITHOTO IIOBE-
AEHU, YACASISE OCHOBHOE BHUMaHHe 00ecriedeHHI0 6e30MacHOCTH HHPOPMAIIMOHHBIX CUCTEM U COACHCTBHIO
B AOCTYITHOCTH MH(POPMAIIOHHBIX TEXHOAOTHH AAf BCEX IPXKARH [4, c. 22].

B.B. IToasikos u H. B. AropAkoBa oTMeuaroT, 4To 60aee 60% MpeCcTYIHUKOB, COBEPIIAIOIIUX KOMIIBIOTEP-
Hble TIPeCTYIAEHHsI, COBEPIINAN HX HEOAHOKpATHO [5, c. 91].

CoBpeMeHHOe IOHUMaHNe KHOepIpecTyTHUKa pOPMHUPYETCS OA BAUAHUEM TPaHCHOPMATUH HHPOP-
MaLlMOHHOTO 00lLIecTBa: IHPOKas AOCTYIIHOCTh MIHTepHeTa, paclpocTpaHeHHe MOOHABHBIX YCTPOHCTB
U 06AQUHBIX CEPBUCOB, YCHACHHE POAU IIUPPOBBIX HABBIKOB B IOBCEAHEBHOH U PO ECCHOHAABHOM MKH3-
HH CO3AQAH HOBYIO 9KOCHCTEMY, TA€ IPECTYITHOE ITOBEACHHE MOXKET OBITh PeaAM30BaHO AHOHUMHO, AUCTaH-
IJMOHHO U C BBICOKOH 3 PEKTUBHOCTBIO. B 3TOM cpeae AMUHOCTD [IPaBOHAPYIIUTEAS] HEPEAKO OTAMYAETCS
OT TPAAUIIMOHHBIX MOAEAEH, IPUCYIIUX «YAHMYHOH» MPECTYIIHOCTH, 4YTO TpebyeT CIerHaAn3npOBaHHOTO
KPHUMHHOAOTHYECKOTO IIOAXOAQ.

Bo-nepBbIX, HEOOXOAUMO BBIAGAUTDH BO3PACTHOM M FeHAEPHBIN NPOPUAN. SHAYUTEABHASI AOAS IIPABO-
HapymuTeAed B cpepe KOMIIBIOTEpHOU HHPOPMAITUN OTHOCUTCS K MOAOABIM BO3PACTHBIM IPYIIIAM — IIOA-
POCTKaM M MOAOABIM B3POCABIM. DTO 0O'bACHACTCSA COYETAHNEM PAaHHET'O U HHTEHCUBHOTO OCBOEHUS IUPPO-
BBIX TEXHOAOTHH, OOABIIIEH CKAOHHOCTHU K 9KCIIEPUMEHTHPOBAHHIO U IIOMCKY IIPU3HAHUSA B OHAAHH-CpeAe,
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a Tarke CAab0H 0CO3HAHHOCTBIO IIOCACACTBHH. B TO jke BpeMs HabAIOAQeTCS M PACTYIIHUH MPOLIEHT BOBAE-
YeHUs AUI] CTApIIEero BO3pacTa, 00AaAAIOIINX IPOdeCcCHOHAABHBIMHI HaBBIKAMH M AOCTYIIOM K HHpOpMAIU-
OHHBIM pecypcaM. [eHAepHBIH cOCTaB BapbUPYETCs B 3aBUCHMOCTH OT TUIIA IPAaBOHAPYIIEHUH : TEXHIYECKH
CAOXKHBIE aTaKU U PECTYIACHUS, TPeOYIolINe AAUTEAPHOH TOATOTOBKH, Yallle COBEPIIAIOTCA MYXIHHAMH,
TOTAQ KaK OIPEAEACHHbIe BUABI MOLIIEHHUYECTBA U COIIMAABHO-MHXKEHEPHBIX MAaHUITYASIINA MOTYT A€MOH-
CTpHpOBaTh boAee cOaAaHCUPOBAHHOE PaCIIPEACACHHE I10 TIOAY.

Bo-BTOpsIX, BaxkeH 06pa3oBaTeAbHBIH U MPodeCcCHOHAABHBII ypoBeHb. KubeprpectynaeHus Hepea-
KO COBEPIIAIOTCA AMIIAMH C BLICOKUM YPOBHEM TEXHUYECKOH I'PAMOTHOCTH: IIPOTPaMMHUCTAMH, CUCTEMHBI-
MH aAMHUHHUCTPAaTOPaMH, CIEIUAAUCTAMH 110 HHPOPMALIMOHHON 6€30IIaCHOCTH MAU CaMOYYKaMH, HHTEH-
CHUBHO U3Y4YaBIIMMHU CeTH U KpuUnTorpapuoo. OAHAKO HAPSAY C «XaKepaMHU-CIEUAAUCTAMH» CYLIeCTBYIOT
U PEKPYTHI, HCIIOAB3YIOIINE FOTOBbIE HHCTPYMEHTBI — TaK Ha3bIBae€Mble « CKPUIT-KUAAN», IbsI IIPECTYIIHAS
aKTUBHOCTb 00YCAOBAEHA IPOCTOTOH MPUMEHEHUA aBTOMAaTU3HPOBAHHBIX CPEACTB U AOCTYITHOCTBIO PYKO-
BOACTB B OTKPBITOM AOCTYyIIe. TakuM 06pa3oM, ypoBeHb KBAAUPHKAI[UHN BAUSAET Ha CAOXKHOCTb U MacIiTab
IPeCTYIACHUHN, HO He ABASeTCSA eAMHCTBEHHBIM PAKTOPOM PHCKA.

B-TpeTbux, MOTHBALINS IPECTYNACHUH B AQHHOU cepe pasHOOOpasHa U BKAIOYAeT MAaTePUAABHYIO BbI-
rOAY, HOAUTHYECKUH aKTUBU3M, AMYHYIO HeIIPUA3Hb AU JKeAAHHEe CAMOYTBEPKACHHUS, a TAKKe HCCAGAOBA-
TeAbCKUN MHTepeC U AeMOHCTPAIIUIO0 MacTepCTBA. OKOHOMHYECKHE MOTHBbI OCTAIOTCA AOMHUHHUPYIOIUMH
B OOABIIMHCTBE CAyYaeB: MOLIEHHUYECTBO, KPa)ka AAHHBIX, BBIMOTaT€AbCTBO IIOCPEACTBOM IIPOrPaMM-BbI-
MoOTraTeAeH HAIllpAaBAEHBI Ha NOAy4YeHHe PUHAHCOBOM BBITOABL IloAnTHYeCKass MOTHBALUA IPOABAAETCS
B ACATEABHOCTH XaKTUBHCTOB, II€ABI0 KOTOPBIX ABAAETCA PHUBACYCHNE BHUMAHHUA K OOIeCTBEHHBIM IIPO-
OAeMaM HAU COBepLIEHHe AUBEPCHH IPOTUB TOCYAAPCTBEHHBIX U KOPIIOPAaTUBHBIX HHPpacTpyKTyp. Comu-
aABHO-TICHXOAOTMYECKHe MOTHBBI, TAKHE KaK XKa)XKAd IPU3HAHUA B COOOIECTBAX, MECTh U CKAOHHOCTD K PH-
CKOBaHHOMY [IOBEACHHIO, TAK)Ke UI'PAIOT 3HAYUTEABHYIO POAb, 0COOEHHO CPEA MOAOAEIKH.

B-4eTBepTHIX, KPHUMUHOAOTHYECKUH TPOQUAD BKAIOYAET IICUXOAOTHYECKUE XaPAKTEePUCTHKHU: BBICO-
KUH ypOBeHb TEXHUYECKOTO HHTEepeca U KPeaTUBHOCTH COYETAIOTCA C YePTaMH, MOBBILIIAIOIIUMU CKAOH-
HOCTb K AéBUAHTHOMY HUCIIOAB30BAaHHUIO 3HAaHHH — HU3KUM YPOBHEM SMIIATHH, HOTPeGHOCTHIO B aApeHa-
AVIHE, CKAOHHOCTBIO K aHTHUCOIIMAABHBIM ¢pOpMaM KOMMYHHKAIIUU U HHOTAQ HAPIUCCHYECKUMU YePTaMU.
Heo6X0ANMO MOAYEPKHYTH, YTO He BCe TEXHHYECKU IPAaMOTHbBIE AN 00AAAAIOT AHTHCOLHAABHBIMH YepTa-
MHU; IPECTYIHOe TIOBeAeHNEe BO3HUKAET Ha CThIKe HHAUBHAYAABHBIX IIPEAPACIIOAOKEHHOCTEH U BHEIIHUX
06CTOATEABCTB: AOCTYITHOCTH HHCTPYMEHTOB, O€3HaKa3aHHOCTH U HAAWYHUS PBIHKOB CObITA. 3HAUUMBIM paK-
TOPOM CAY>KHT TAaK’Ke BOCIPHHUMAaeMas AeTUTUMHOCTb MAH HEACTUTUMHOCTD CYLIECTBYIOLIUX HOPM: €CAH
UHAMBHA CIUTACT, YTO IIPABONPUMEHUTEABHBIC MEXaHU3MbI HECIIPABEAAUBDI HAU He3(PPEKTHUBHBI, 3TO MO-
JKeT CHIDKATh 6apbepbl K COBEPLICHHIO NIPECTYIIACHHUH.

B-TATBIX, COITMOKYABTYPHbIE U 9KOHOMHUYECKHE YCAOBHUSA OKA3bIBAIOT CYLIeCTBEHHOE BAUSHHE. BpicoKas
bespaboruia cpean IT-crieuaAnCcTOB, HEPA3BUTOCTb PHIHKA ACTUTHMHBIX BO3MOXXHOCTEH AASL CAMOPEaAH-
3aIM1, KOPPYMIIHPOBAHHOCTh HHCTUTYTOB U 9KOHOMUYECKHE CAHKI[UH MOT'YT CIOCOOCTBOBATH POCTY MOTH-
BaIlMU K IPECTYITHOH AeATEABHOCTH. B HEKOTOPBIX COOOIeCTBAX CYLIECTBYIOT CyOKYABTYPBI, POMaHTH3HUPY-
IOLIIME B3AOM H IIPOTHBOCTOSTHUE BAACTAM, YTO CO3AAET CPEAY AAA OOMeHa HaBbIKaMH U BepOOBKH HOBHYKOB.
OnaaitH-11AaTPOPMBI U GOPYMbI PYHKIIUMOHUPYIOT KaK KaHAABI KOMMYHHKALIUH, 00Y4eHUA U TOPra UHCTPY-
MEHTaMH aTaKy UAU YKPaAeHHOH HHOpMalnei, 4To obAeryaeT OpraHU3aIfio MPeCTYIIHOMH AeSITEABPHOCTH
U pa3MbIBaeT TPAAUILIMOHHBIE Oapbepbl COAUAAPHOCTH.

B-11ecThIX, CTPYKTYpa IPeCTYITHOTO MOBEACHUA B KUOEPIPOCTPAHCTBE XapaKTepU3yeTCs THOKOCTBIO,
CeTeBOW OpraHM3alMed U 4aCTOH MEeXAUCHHUIAUHAPHOW Koomepanueil. [IpecTynaeHus MOTYT OBITh CO-
BepIlleHbl HHAUBHAYAaABHO, HO MHOTHE KPYIIHbIE OIIepal[i TPeOYIOT KOOIEePAI[UH CIEI[HAANCTOB PasHbIX
npoduaeii: pa3pabOTIYHKOB, OLIEPATOPOB, AHAAUTHKOB M «MYAOB» AASL OTMBIBAHHUS CPEACTB. AHOHUMHOCTD
U paclipeAeAeHHasl apXUTEKTYpa KOMMYyHHUKaIui (ncrmoap3oBanre VPN, KpHITOBAAIOT, AapKHeTa) obecIre-
YMBAIOT OTHOCHUTEABHO HU3KHE TPAHCAKIIMOHHBIE U3AEPIKKH H BBICOKYIO YCTOMYMBOCTD K TPABOOXPAHUTEAD-
HOMY BMEIIATeAbCTBY. DTO IPUBOAUT K MOSBACHHIO TPOQECCHOHAABHBIX KHOEepIPeCcTYIHbIX TPYI, GYHK-
[IUOHHPYIOUINX Ha IPUHIUIIAX PBIHKA: CIIEI[MAAN3ALINSA, Pa3ACACHHE TPYAA U KOHKYPEHIIUA.

B-ceAbMBIX, pelIMAMB ¥ KPUMUHAABHBIH ITyTh B 3TOH cdepe JacTo ImepeceKaroTcs ¢ IpodecCHOHAABHOMN
TpPaeKTOpHUeH: AUIa, IPOIIEALINe Yepe3 CyAeOHOe pecAeAOBaHHe, MOTYT COXPAaHATh TEXHUYECKHE HaBBIKU
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U IIPU OTCYTCTBUH 9 PEKTUBHOMN COIIMAABHOM peabHANTAIINH BO3BPAILATHCS K IPECTYITHOH ACSITEABHOCTH.
Haandre ycAOBHOTO HaKa3aHHUS HAM KPAaTKOCPOYHOIO AMIIEHUS CBOOOABI 6e3 mporpaMm 1o mnepeobyde-
HUIO U TPYAOYCTPOHCTBY CHIDKAET INAHCHI Ha AecoliraAn3anyio. HampoTus, AOCTYI K A€TaABHOH 3aHATO-
CTH, IOAAEPIKKA CO CTOPOHBI O0ILIeCTBEHHBIX OPIraHU3alMHA U BO3MOXXHOCTD YYaCTHA B ACTUTUMHBIX UHU-
IIMaTHBaX [0 KHOepOe30ImacCHOCTH MOTYT IepeHAPAaBUTh MOTUBALIUU U HABBIKU B KOHCTPYKTHUBHOE PYCAO.

B-BOcbMbBIX, TP0OAEMOIT COBPEMEHHOM KPUMHUHOAOTHYECKOH XapaKTEPUCTHKH SIBASIETCS METOAOAO-
THYeCKas CAOYKHOCTD IIOAYYEHHUS HAASKHBIX AAHHBIX. MHOTr0Oe CKpPBITO B AQPKHETe, a YYaCTHUKH IIPeCcTyII-
ACHHH TIIaTeAPHO MAaCKHUPYIOT CBOI AMYHOCTb. ccaepoBaTeAM OIHMPArOTCA Ha CYACOHYIO IIPAaKTHKY, Ma-
TePHUAABI ONIEPATUBHBIX TOAPA3AEACHUH, HHTEPBBIO C OCYKACHHBIMH U MOHUTOPUHT OHAAHH-NIAATHOpPM,
4TO CO3AaeT BIGOpOUHBIe CABUTH. [IpH 5TOM MEXAUCIUIIAMHAPHBIE HCCAEAOBAHMUS, 0ObEANHSAIONIE KPU-
MHHOAOTHIO, TICHXOAOTHIO, COIIMOAOTHIO ¥ HHPOPMAIIMOHHBIE TEXHOAOTHH, AAIOT 60Aee TIOAHYIO KapTUHY
U TIO3BOAAIIOT BBIACAAITH THIIBI IPABOHAPYIINUTEACH, IPOTHO3UPOBATh PUCKU U pa3pabaThIBaTh TapreTHPO-
BaHHbIE IIPOTPaMMBbI IPOPHUAAKTHKH.

IIpoBeaeHHOE HCCACAOBAHHE KPUMHUHOAOTMYECKON XapaKTePUCTUKH ANYHOCTH AWLIA, COBEPIIAOIIET0
IIpeCcTyNACHUA B cpepe KOMIBIOTEPHON NHPOPMALUH, IOATBEPXKAAET MHOTOI'PAHHOCTh U AMHAMUYHOCTD
AaHHOTO dpeHoMeHa. OTCYTCTBHE €AUHOTO, YHUBEPCAABHOT'O MPOPHAA KHOEPIPECTYITHUKA ABASETCS KAIO-
4eBBIM BBIBOAOM. BMeCTO 3TOro Mbl HabArOAQEM CIIEKTP AUYHOCTHBIX TUIIOB — OT IIOAPOCTKOB-«CKPHUIIT-
KHAAH» AO BBICOKOIIPO(EeCCHOHAABHBIX KHOEPKPUMHHAABHBIX I'PYIIIHPOBOK U AQJKE AHUI], ACHCTBYIOLINX
B HHTepeCcax OPraHU30BaHHbIX IPECTYITHBIX cO00611ecTB. OOBEANHIIONIMMYU YePTaMH YaCTO BHICTYIIAIOT BbI-
COKas TeXHHYECKass OCBEAOMACHHOCTD, HHTEAACKTYaAbHAsA AFOOO3HATEABHOCTD,  TAK)Ke CIIOCOOHOCTSD K a6-
CTPaKTHOMY MBIIIACHHIO U PEIIeHHIO CAOKHBIX AOTHYECKHUX 3aAa4. MOTHBALMOHHBIE aCIIEKThI BAPBUPYIOTCS
OT TIOMCKA CAMOYTBEPXKAECHHUS U JKAXKABI OCTPBIX OLIYIIEHUH AO CTPEMAEHHS K MaTepUaAbHOMY oboraliie-
HUIO, HACOAOTHYECKUX YOSIKACHUH U KOPIIOPATHBHOTO IIITHOHAXA.

AHOHHUMHOCTB ¥ TAOOAABHBIH XapaKTep KHOepIPOCTPAHCTBA 3HAUUTEABHO BAUSIOT HA GOPMHUPOBaHHE
AWYHOCTH NIPECTYITHUKA, CHIDKAsA IIOPOT BHYTPEHHUX 3alIPETOB U CIIOCOOCTBYA AellepCOHAAM3AIUH XKePT-
BBIL. DTO TAK)KE CO3AAET MAAIO3HIO HEYSA3BUMOCTH, YTO II03BOASIET UM ACHCTBOBATb H0Aee AeP3KO U MacIITab-
HO. BaXKHOCTD MEXXAMCIIUIIANHAPHOTO IIOAXOAQ, 00'bEAMHSAIONIEI0 KPUMUHOAOTHIO, IICHXOAOTHIO, COLIHOAO-
rUi0 1 “HPOPMAIIMOHHBIE TEXHOAOTHH, CTAHOBUTCSI O4€BUAHOM AASI BCECTOPOHHETO IOHUMAHUS IIPOOAEMBI.
ToABKO TaKOM KOMIIA@KCHBIN aHAAU3 CIIOCOOEH PACKPBITh CAOXKHbIE B3aUMOCBA3H MEKAY AMYHOCTHBIMH Ka-
4eCTBAMU, COITHAABHBIM OKPY’K€HHEM U TeXHOAOTHYECKHMH BO3MOXKHOCTAMH.

IIpakTHyecKue BEIBOABI U3 AAHHOTO HMCCACAOBAHMS UMEIOT KPUTHYECKOe 3HAUEHUE AAS IIPABOOXPAHU-
TeABHBIX OPTaHOB, Pa3pabOTYNKOB OAUTHK U 06pa30BaTeABHBIX YupekAeHHH. OHU OAYEPKUBAIOT He-
06XOAUMOCTD CIEI[UAAM3HUPOBAHHON MMOATOTOBKH KaAPOB, Pa3BUTHA MEKAYHAPOAHOTO COTPYAHHYECTBA,
dopmupoBanua 5P PEeKTUBHBIX IPOrpaMM NPOPUAAKTUKHY, BKAIOYAS IIOBBIIIeHHE [TUPPOBOI I'PaMOTHOCTH
HACEACHHUs ¥ TUYECKOTO XaKHUHTa. B yCAOBHSAX IIOCTOSHHON 9BOAIOIIH TEXHOAOTHH U METOAOB KubepIpe-
CTYIHOCTH HEIIPepbIBHOE U3yUeHHe U aAANTALNUA KPUMHUHOAOTHIECKUX XapaKTePUCTUK OCTAIOTCA PyHAR-
MEHTAaABHOH 3apadeil AAA TIOCTPOEHHA 6e30I1acHOro UPPOBOTO OyAyILero.
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MPECTYIMJIEHUA, CBA3AHHbIE C OBPALLEHUEM
NMOPHOIPA®UN, B CUCTEME YIOJIOBHOI'O MNMPABA
POCCUUN: PETPOCIEKTUBHbIN AHAJ1IN3

A. V. QoHLuTENH
KybaHCKu rocynapCTBEeHHbIN YHUBEPCUTET (KpacHodap, Poccus)

B craThe mpoBeAeH HCTOPUYECKUH 0630p POCCHHCKOTO 3aKOHOAATEABCTBA O 3ampeTe 060poTa U U3-
TOTOBAEHHMA MOPHOrPadUU C LEAbI0 YCTAHOBACHHA Ha PAa3HBIX 3TAllaX PasBUTHA CIENUPUKN OXPAHAEMbIX
06111eCTBEHHBIX OTHOLICHUH, B YaCTHOCTH 00'beKTa YTOAOBHO-IIPAaBOBOM OXpaHbl. MccaepOBaHa 5BOAIOIINA
HOPM, COTTIOCTaBHMBIX C COBPEMEHHBIMHU CT. 242-242> YK P®. B paboTe Takxke pacCMOTPEHBI MOAOKEHHSA
AOKTPHHBI YTOAOBHOTI'O TIpaBa, OCBEIA0Lel BOIPOCHI CUCTEMATU3A[UH HOPM YTOAOBHOT'O 3aKOHOAATEAD-
CTBa B Pa3AMYHBIX HOPMATHUBHbBIX aKTaX.

IIpoBeA€HHDIN aHAAN3 OTe4eCTBEHHOTO 3aKoHoAaTeAbcTBa XVIII-XXI BB. CBUAETEABCTBYET O TOM,
4TO 0OBEKT MOCATATEABCTBA HCCACAYEMOH KaTerOPUHU IPeCTYNACHHH XapaKTepPU30BaACS CYILIeCTBEHHOH
BapHAaTHUBHOCTBIO B pasHoe BpeMA. O60CHOBAH BBIBOA O PA3AHYHOM Pa3MeIeHHH UCCACAYEMbIX HOPM
B CTPYKType OXpaHAeMbIX 00IIIeCTBeHHBIX OTHOIIEHUH, AeTepPMUHHPOBAHHOM KOMIIAEKCOM HCTOPHYECKHX,
IIOAUTHYECKHMX U COLUAABHO-KYABTYPHBIX GaKTOPOB. BBIABAEHO 3aKpenAeHHE IPECTYIACHUH, CBA3aHHBIX
C U3rOTOBAEHHEM U 060pOTOM NMOPHOrpaduy, B TAKUX CETMEHTaX 3aKOHOB, TA€ OO'bEKTOM YTOAOBHO-IIPaBO-
BOM OXpaHBI ABASIAUCH TPAAHLIMOHHAS M PEAUTHO3HAs HPAaBCTBEHHOCTD, PeaAnusanus paboThl LeH3ypPHbIX
YUIpeRACHHH, 001IIeCTBEHHBIN TTOPAAOK, 3A0POBbe HaCeACHHA U OOIecTBeHHAs HPAaBCTBEHHOCTD B chepe
CEeKCYaAbHbIX OTHOIIEHUH.

KaroueBbie caoBa: mopHOrpadus, YTOAOBHOE 3aKOHOAATEAbCTBO, HDAaBCTBEHHOCTD, LI€H3YPHbIE OTpa-
HUYeHHUS, UICTOYHHUK IIPaBa, OXpaHa 00IIeCTBeHHBIX OTHOLICHUH.

CRIMES RELATED TO THE CIRCULATION
OF PORNOGRAPHY IN THE RUSSIAN CRIMINAL LAW SYSTEM:
A RETROSPECTIVE ANALYSIS

A.l. Fonshteyn
Kuban State University (Krasnodar, Russia)

This article provides a historical overview of Russian legislation prohibiting the circulation and production
of pornography, with the aim of establishing the specifics of protected social relations at different stages of
development, in particular the object of criminal law protection. The evolution of norms comparable to
modern Articles 242-242? of the Criminal Code of the Russian Federation is examined. The paper also
examines the provisions of criminal law doctrine, which addresses the systematization of criminal law norms
in various regulatory acts.

An analysis of Russian legislation from the 18th to 21st centuries demonstrates that the object of
encroachment for this category of crimes varied significantly over time. The conclusion is substantiated
regarding the different placement of these norms within the structure of protected social relations, determined
by a combination of historical, political, and socio-cultural factors. Crimes related to the production and
distribution of pornography were identified in sections of laws where the objects of criminal protection were
traditional and religious morality, the operation of censorship institutions, public order and public health, and
public morality in the sphere of sexual relations.

Keywords: pornography, criminal law, morality, censorship restrictions, source of law, protection of
public relations.



106 Poccmincko-A3maTckimi MpaBoOBOM XXy pHa

Doi: https://doi.org/10.14258/ralj(2026)1.18

0CTaHOBAeHHM, QOPMUPYIOLINe U OXPaHAIOLIe HPAaBCTBEHHbIE IeHHOCTH FOCYAAPCTBA, ABAAIOTCS

CaMbIMU XapaKTePHBIMU U SPKUMU BBIPA3UTEAIMH AyXa KOHKPETHOH 3I10XU. YTOAOBHO-IIPAaBOBbIE

3aIpeThl, HAIPaBACHHbBIE Ha 3aI[UTY 001eCTBEHHBIX I[eHHOCTEH, BRICTYIIAIOT HanboAee perpeseH-
TaTUBHBIMHU HHAMKATOPaMH, ONIPEACASIOIINMH [TapaMeTphl ¥ TPAaHHUIIbI MOPAAH, B TOM YHCAE B cPepe CeKCy-
AABHBIX OTHOILIEHUH, TOCIIOACTBYIOLIUX B OIlpeAeAeHHOe BpeMs. Ha MpoTsKeHUH CTOAeTUH NPUMEHAAOCh
MHOXeCTBO IOAXOAOB K IPUPOAE TOPHOTpadUHU, BCACACTBHE 4€TO OTAUYAAUCH U KOHIIENITYaAbHbIE 0COOEH-
HOCTH KOHCTPYMPOBAHHS YTOAOBHO-IIPABOBBIX 3aIIPETOB B cpepe MpecedeHus ee 0OpalieHus.

B aKTax CBETCKOro M LIePKOBHOTO 3aKOHOAATeAbCTBa X—-XVII BB. He OBIAM 3aKpeIA€HbI COCTaBbI IIpe-
CTYIIACHHUH, IPeAyCMaTpPUBAIOIINe OTBETCTBEHHOCTD 3a OOpalljeHre KaKHX-An00 IIPeAMeTOB, aHAAOTHUYHBIX
COBpPEMEHHOMY IIOHMMAHUIO IOPHOTpapHu. YKa3aHHble HOPMATHBHO-IIPAaBOBbIe HCTOYHUKUA HOCHAU PEAU-
THO3HO-MOPAAUCTHYECKUH XapaKTep, OCHOBBIBAsCh Ha XPUCTHAHCKHUX aCKeTHYHBIX HpaBax [1, c. 579], u co-
A€pYKaAu AOBOABHO 0000I1[eHHbIe HOPMAaTHBHbBIE 3aIIPETHL.

dopMHpoBaHHe U pasBUTHE NPAaBOBLIX HHCTUTYTOB IPOTHUBOAEHCTBUA TopHOrpaduu B Poccun Hava-
A0Ch TOABKO B XVIII B. IlepBbIM HCTOYHUKOM, OXpaHAIOUUM HPaBCTBEHHOCTb B KOHTEKCTE HMEHHO CEKCY-
aAbHOH cepsl, ABAsAeTCs apT. 177 Aptuxyaa Bounckoro ITerpa I 1715 1. [2, ¢. 345], npeAycMaTpuBaromuit
3alpeT Ha YCTHOE pacIpOCTpaHeHHe HEITPUCTOMHBIX pedell U receH (IIpu 9ToM 6e3 OTpeAeAeH s HaKa3aHuUsI
HAU HHBIX IOCACACTBHH). PacrioAoykeHO yKasaHHOe MoAOXKeHHe B raaBe XX «O COAOMCKOM rpexe, 0 HaCHAUH
U OAyAe» YKa3aHHOT'O HCTOYHHKA ITPaBa, B CBA3U C YeM MOJKHO OIIPEAEAHTD €r0 HalIPABACHHOCTD Ha OXPaHY
001I1eCTBEHHBIX OTHOLIEHUH B cpepe PeAUTHO3HBIX [IEHHOCTEH U CEKCYaAbHOTO GAArOIIOAYYH.

ITocaeayrolee 3aKpenaeHue HOPM, 3allpelaolIuX U3TOTOBACHHE U PACIPOCTPaHEHNEe IIOPHOrpadpuu
B Poccum, HauaAoCh o3aHee, yixe B nepBoi Tpetu XIX B., 03HaMEHOBABIINCH KPYITHOMACIITaOHbIM H3MeHe-
HUAM YTOAOBHO-IIPABOBOM M aAMUHHUCTPATUBHOH cpep peryanposanus. [ocyaapcTso, onupablieecs Ha aB-
TOPUTET PEAUTHH U TPAAUIIMOHHBIX [IeHHOCTEH, HAYMHAET BBOAUTD 3aIIPEThI Ha IPOU3BEACHUA CAOBECHOCTH
U UCKYCCTBA, OCKOpOAsIIoIre OAArompucToHHOCTS [3, ¢. 19]. PeaAnsarus Ha3BaHHBIX Mep IIPOU3BOAHAACK,
B YaCTHOCTH, C IIOMOLIbIO IPUHATHS U TpuMeHeHHss CBoaa 3akoHOB Poccuiickoit uMmmnepun 1833 r. (Aaree —
CBoA 3akoHOB 1833 1.) [4], HauaBIero cBoe AeiicTsre ¢ 1 sHBaps 1835 1.

I'raBa 4 T. XV CBopa 3ak0HOB 1833 I. copepskasa HOPMBI, TA€ B KadeCTBe IIPEeCTYIIACHUH, HapsIAy € MY-
YKEAOKCTBOM, CKOTOAOKCTBOM U CBOAHHYECTBOM, ObIAO KPUMHHAAM30BAaHO U OOpalleHre COYMHEHUH,
H300paXKeHUH, IPEACTaBACHUH U pedell IPOTHB HPaBCTBEHHOCTH U OaarompucroiHocty (cT. 1001-1003).
B coorBercTBuH co cT. 1001 HaKasyeMbIMU IPU3HABAAMCD TallHbIE OT LI€H3YPbl [1eYaTh, U3AAHHE UAH PACIIPO-
CTpaHeHHUe B AF0OOM BHAE COUMHEHHH, TOAAEKAITUX 0053aTeABHOMY L]eH3y PHPOBAHHIO, KOTOpPbIe OBIAY ITPO-
THUBHBI HPaBCTBEHHOCTH U OAArONMPHUCTOHHOCTH AU CKAOHSIAHM K 9TOMY, AUOO HMEAH LIeAbIO pa3BpalleHue
HpABOB, a TAK)Ke aHAAOTUYHBIX COOAA3HUTEABHBIX H300payKeHU . AASl IPU3HAHUS COYMHEHUsS HAU H300pa-
KEHHs B Ka4eCTBe IPeAMeTa IIPECTYIAEHHUA OBIAO HEOOXOAMMO, YTOOBI OHU HMEAHU XOTA ObI OAHY YKa3aHHBIX
B AMICIIO3UIIUU XapaKTePUCTUK, BCAEACTBHE UeTO He3aKOHHBIMU QAaKTHYECKH CUUTAAUCH KaK NIOpHOrpadus,
TaK ¥ 9pPOTHKA (HbIHE He 3allpelleHHas yTOAOBHBIM 3aKOHOM).

OO6beKTHBHAsE CTOPOHA AQHHOT'O COCTaBa MPECTYHNACHHUS BKAIOYaAa HECKOABKO aAbBT€PHATHBHBIX ACH-
CTBHUH, AASI KOTOPBIX OCHOBHBIM YCAOBHEM IIPU3HAHHA UX HE3aKOHHBIMH OBIAO OCYIIeCTBACHHE BHE PAMOK
LIEH3yPHOI'O KOHTPOAS.

CrpeMaeHHe 3aKOHOAATEA K AOTIOAHUTEABHOH YTOAOBHO-IIPAaBOBOH OXpaHe HPABCTBEHHOT'O U IICHXH-
JEeCKOTO 3A0POBbsI HECOBEPIIIEHHOAETHHX, KaK HanbOAee yA3BUMOM I'PYIIIIbI, BIIEPBbIe MOXKHO IIPOCAEAUTD
B cT. 1002 CBopa 3axoHOB 1833 r. OHa nmpeaycMaTpuBasa 60Aee CTPOTYIO0 OTBETCTBEHHOCTD AASL YIUTEACH,
HACTaBHUKOB HAM OIIEKYHOB (CIIEIIMAABHOTO CyOBeKTa MPECTYIACHHUS) 3a PACIIPOCTPAHEHHE COUNHEHHH
HAM U300pa)KeHHH, IIPOTUBHBIX HPaBaM U OAAQrONPUCTORHOCTH, CPEAU MAAOACTHHUX U HECOBEPIICHHOACT-
HUX IIOAOIIEYHBIX, a TAK)Ke B YUeOHBIX 3aBEACHHSX.

B mocaeayroleM peaAusanus OTPacA€BOH KOAMPHKAINY IIPHUBEAA K CO3AAHHIO YAOXKEHHUS O HAKa3aHMUAX
YTOAOBHBIX U UCIIPABUTEABHbIX 1845 I. (aasee — YaoxkeHue 1845 r.) [5], rae 6p1aa chpopmMupoBaHa yrxe pas-
BUTAasI CUCTeMA IIPEAIINCAHUH O PacIIpOCTPaHEHUH IIPEAMETOB U MaT€PHAAOB IOPHOTPadHUIECKOr0 XapaKTe-
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pa [6, c. 33]. [ToaoskeHUsI TA. 4 COXPAaHHUAU TIPEATIHCAHSI, UAEHTHYIHbIE coaeprkaiumcs B CBoae 1833 . o 3a-
IpeTe U3AQHUS U PACIPOCTpaHeH s MopHOrpaduiecKux MaTepruaos (cT. 1301) 1 AUCCEMHHALIMY UX CPEAU
HecoBepIeHHOAeTHHX (CT. 1303), OAHAKO TaK)Ke ObIAM 3HAUUTEABHO AOIIOAHEHBI.

HoBoe npecTynaeHue IPOTHB HPABCTBEHHOCTH M OAArOIPUCTORHOCTH OBIAO 3aKPEIAEHO B CT. 1302
YaoxxkeHns 1845 I. M MpeAyCMaTpUBAAO OTBETCTBEHHOCTD 32 CO3AAHME, IIPOAAXKY HAM PacIIpOCTpaHEHHe
IIPOU3BEAECHHBIX IIPOMBIIIACHHBIM CIIOCOO0M Ha 3aBOAAX, GpabpHKax HAU MaHYPAKTypax U3AAHHH C «SIBHO
coOAa3HUTEABHBIMU» H300payKeHUsMH, a TAK)Ke BbICTAaBACHME B Mara3MHaxX M MHbIX MIyOAMYHBIX MECTax
YKa3aHHBIX MaTe€PUAAOB HUAM HHBIX IPEAMETOB aHAAOTMYHOTO XapakTepa. OTAMYMTEAbHOH XapaKTepH-
CTHKOH HOPMBI MOYKHO Ha3BaTh €€ OPUEHTHPOBAHHOCTb HAa MacCOBBIH CIIOCOO MPOU3BOACTBA. fBAAACH
IPeCTyNA€HHEM C aAbTePHATUBHBIMU ACHCTBUAMH, AIOOOTO U3 KOTOPBIX AOCTaTOYHO AASL KBaAHQHUKa-
uH, cT. 1302 BrepBble HapsAY C MAaCCOBBIM CO3AAHHEM, IPOAAXKEH HAU paclpoCTpaHeHHeM KpHUMMHa-
AM3YeT TaKXKe BBICTABACHHE B Mara3MHAX MAU HHBIX IIyOAMYHBIX MECTAaX Ha3BAaHHBIX MATEPHAAOB H IIPEA-
METOB, B CBSI3U C YeM MOYKHO FOBOPUTH O BOSHUKHOBEHHUH IIPEAIIOCBIAKU AASL OIIPEACACHUA TyOAUIHOH
AEMOHCTpAIIUU KaK COCTAaBHOM YacTH 0OBEeKTUBHOH CTOPOHBI pacCMAaTPHUBAEMOI0 NPOTHBOIPABHOTO
ACSAHHUA.

C npuxoAOM K BAacTU AaeKcaHApa I MHOrHe peaKIiOHHbIe 3aKOHBI HUKOAaeBCKOM 9110XH OBIAY TIEepe-
cMoTpeHsl [7, ¢. 103], u o moBeAeHH 0 UMIlepaTopa 652 cTaThu OBIAK U3BATHI U3 YAOKeHHs 1845 1., mocae
4ero CrpylnIupOBaHbl B OTACABHBIN 3aKOH — YCTaB O HAKA3aHUAX, HAAATaeMbIX MUPOBBIMU CyAbsMU 1864 .
[8]. B ykasaHHbII 3aKOH ObIAU TT€peHeCeHbl HEKOTOPbIE MOAOXKEHHS O ASSTHUSX, HAPYLIAIOLIUX 001IeCTBEH-
HBIH TTOPAAOK U CIIOKOHCTBHE, B TOM YHCAE KacaIoIUecs 3alpeTra Ha oOpaleHre ABHO cOOAa3HUTEABHBIX
npeaMeToB. B cpaBHeHnu co cT. 1302 Yaoskenus 1845 r. HoBadg HOpMa — CT. 45 YcTaBa 0 Haka3aHHAX 1864 T.
COAEPYKAAQ YCEUEHHBIH IlepedeHb aAbTEPHATUBHBIX AesTHUH (TyOAMYHOE BBICTaBAECHME, PACIIPOCTPAHEHHE),
TaK KaK CO3AaHHe U IIPOAAYKa OCTAAMCh HaKa3yeMbl B COOTBETCTBHUH cO CT. 1001 Yaoxxenus 1845 r. IIpomaao
13 HOBOU HOpPMBI U YKa3aHHE Ha MacCOBOCTh IIPOU3BOACTBA IOpHOTpaduuecKUuxX MaTepuaos. I[Ipeamera-
MH YTOAOBHOTO IIPOCTYIIKA, IIPEAYCMOTPEHHOTO CT. 45, ABASAUCH II€4aTHbIE MAaTEPHAABL, CTAaTY3TKH, a TaK-
K€ MHbIE U3ACANA.

OTMeTHM, YTO AOCTaTOYHO KOHCEpBAaTHBHOE YAOKeHHe 1845 r. npuMeHAA0ch B MiMnepun BaoTh A0 Ok-
TAOPbCKON peBoAOLIUH. B 6oAee mo3AHNX pepakiusax 1866 r. [9] u 1885 1. [10] mMHbIe TOAOXKEHHUS O COYHHE-
HHAX, U300 payKeHUAX, IPEACTABACHHAX M pevax, IPOTHBHBIX HPABCTBEHHOCTH U OAarONpUCTOHHOCTH, CO-
XPaHHUAU CBOU HCXOAHBIE GOpMyArpoBKH (cT. 1001, 1002) vAu GbIAN HEMHOTO M3MEHEHBI CTHAUCTHYECKH
(ct. 1007, 1021, 1026).

B ummnepckuii nepuop 6bIA U3AQH ellle OAMH HOPMAaTHUBHBIH aKT, PeT'YAUPYIOIIMH YTOAOBHO-TIPaBblIe OT-
HOILIEHUS, B TOM YHCA€ 3aIlpeThl U3TOTOBAEHUA U 060poTa opHorpaduu, a uMeHHO HoBoe yroaoBHoe yao-
xeHue 1903 r. [11]. B moaHOM 06beMe yKa3aHHBINH HCTOYHHK IIPHUMEHAACH TOABKO B OCT3eHCKUX rybepHH-
X, @ Ha TEPPUTOPUHU OCTAABHOH YacTh Poccuiickoii ViMnepun Tak U He ObIA BBEAEH.

Ero ra. 13 «O HapyuieHHH OCTaHOBAGHUH O HaA30pe 32 O0IeCTBEHHON HPaBCTBEHHOCTDIO», HAIIPaB-
A€HHas Ha OXpaHy OOIeCTBEHHOH HPaBCTBEHHOCTH, COAePIKaAa CT. 281, 00 beAMHUBIIYIO B cebe TToAOKe-
HHA paHee ACHCTBYIOIINX IIPEAHCAaHUH, YCTAHOBUB OTBETCTBEHHOCTD 32 OOpalljeHHe «3aBeAOMO OeCCThIA-
HBIX MaTepHaA0B». Hapsay ¢ 3amipeTaMu IpOAQIKH, ITyOAMYHOTO BBICTABACHHUS U HHOTO PACIPOCTPaHEeHHs
XOTs 6B OAHOTO 9K3€MIIASIPA «HEMPUCTOHHOT0» IIPOU3BEACHUS, B HOBOI HOpMe A€HCTBHsI ObIAU AOTIOAHE-
HBI TAaK)Ke XpaHEeHHeM COUMHEHHH HAY H300payKeHUH AAA TPOAQKH, HaKa3yeMbIM ITPHU YCAOBHH, YTO ITPOAYK-
LU IpeAHa3sHaueHa AASl AAAbHelIel peaansanuu. Kpome toro, cT. 281 npeaAycMaTpHuBasa AOIIOAHUTEABHOE
HaKa3aHUe AASl TOPTOBLIEB U PEAAKTOPOB [TIOBPEMEHHBIX U3AAHUM, TeM CAMBIM OIIPEAEASS UX KaK CIIeLIHAAD-
HBIX CYO'BEKTOB IPECTYIIACHHUS.

IToABOASI TPOMEXYTOUYHBIHN UTOT, MOXXKHO OTMETHTH, YTO AOPEBOAIOIIMOHHBIH 3akoHOAATeAb ¢ XVIII B.
110 XX B. HCITOAB30BaA AOBOABHO Pa3HOOOpa3HbIe TEPMUHBI AASl 0003HAYEHHA OTHOIICHUH, OXPaHAEMBIX ITy-
TEeM BBEACHHs OTBETCTBEHHOCTH 3a O0OpallleHre NOPHOrpadyy, HAUWHAsE PEAUTHO3HBIMH LIeHHOCTSIMH H 3a-
KAaHYMBAas CBETCKOM HPAaBCTBEHHOCTBIO. PUTOPHKA 3aI[UThI MOPAABHBIX YCTAHOBOK AOMUHHPOBAAQ IIPU IIPU-
HATUHU YIIPAaBAEHUYECKUX U 3aKOHOAATEABHBIX pellleHUH, IOAUePKUBas B)KHOCTb TPAAUIIMOHHBIX B3TASIAOB.
OAHaKO BBICTPOEHHAs BEKaMU CHCTeMa OXpaHbl OOIeCTBEHHOH HPaBCTBEHHOCTH C OIIOPOH Ha MaTpHap-
XaAbHbIE YCTOH U ITpaBoCAaBHe OblAa yrpasaHeHa OKTAOPbCKOH peBoAtonyei 1917 .
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B mepBBbIe TOABI COBETCKOM BAACTH IPSIMOH 3ampeT Ha obpaleHue nopHorpaduu 6u1a cHAT [12, c. 169],
OAHAKO 3TO He 0003HaUHAO IIOAHOTO ITPEKpalleHHsA IPOTHBOACHCTBHA eli: B IePUOA GOPMHUPOBAHUA HOBOH
TOCYAQPCTBEHHOM CHCTeMbl 3HAUUTEAbHAS YaCTh YKa3aHHBIX IPOU3BEACHUH H3bIMAaAACh U3 IIPOAQKH U YHU-
YTOKAAACh BMECTe C KHUTaMH AYXOBHOTO COAEPKaHUS.

YroaoHbIi Kopekc PCOCP 1922 1. (Aanee — YK 1922 1) [13] ycTaHaBAKMBAA B CT. 224 OTBETCTBEHHOCTD
3a HapYyILIeHHe PAaBUA U 0053aT€ABHBIX TIOCTAHOBACHHH AASI Pa3MHOYKEHHUS U BBIITYCKA [IEYaTHDIX IPOU3Be-
ACHUH, 4TO paclieHUuBaeTCs KaK LEH3ypa, B TOM YHCA€ U BBI3BIBAIOIIEI0 HHTEPeC B AAHHOM HCCACAOBAHHUU
IpeAMeTa pecTyIAeHHA. Tak, B COOTBETCTBHH C I «A» CT. 3 TTOAOXKEHHUS O TAaBHOM YIIPAaBACHHUH I10 A€AAM
AUTEpaTypbl U U3AaTeAbCcTBa 1922 I. [14] BoCIpeInac0och U3AAHHE U PacIIPOCTPAHEHHE AIOOBIX IIPOU3BeAe-
HUH, HOCALIUX MOpHOTrpadruuecKuil xapakrep (pyKOIHCeH, Ie9aTHONH AUTePATypbl, IEPHOAHYECKUX U He-
HEePHOANYECKUX H3AQHUH, CHUMKOB, PUCYHKOB, KapT U T.A.).

OTcyTcTBHE IPAMOroO 3alpeTa Ha U3rOTOBACHHE U 000pOT MOpHOrpadUIECKUX MaTePUAAOB U IIPEA-
METOB TaK)Ke COXPaHHUAOCH B IIEPBOH peAaKIuU YToaoBHOTO kopekca PCOCP 1926 1. [15], oAHAKO B AQAD-
HelIeM 3aKOH ObIA n3MeHeH. HecMOTps Ha aKTUBHOE «HEYTOAOBHOE» IPOTUBOAEHCTBHE 0OpaIlleHHIO Op-
Horpaduu, MephI IIeH3yPbI He ObIAM AO KOHIIA 3P PeKTUBHBIMU. B 1930-¢ IT. COBETCKOE T'OCYAAPCTBO B3SIAO
KypC Ha YKpeIAeHHe TPAAMIIMOHHON CeMbH U IIeHHOCTEH, BOSHIKAQ HEOOXOAUMOCTBD 3aIIUTHI 00IIeCTBEH-
HO HPaBCTBEHHOCTH C IIOMOILbIO BBEACHHsI YTOAOBHOM OTBETCTBEHHOCTH 3 IIOCATaTeAbCTBA Ha Hee.

[Tocae paruduxanuu CCCP B 1935 r. MesxAyHapoAHOH KoHBeHINHU «O IpecedeHnH 0OpaleHust mop-
HOrpadpUIeCKHUX U3AAHUI U TOPTOBAU UMH» 1923 I. [16] B yrOAOBHBIE KOAEKCHI COIO3HBIX PeCITyOAUK OBIAH
HMIIAMEHTHPOBaHbI HOBble HOpMBL B uactHOCTH, YK PCOCP 1926 1. 6514 AOTIOAHEH CT. 182, 3aKpenuBLIer
3allpeT Ha U3rOTOBAEHHE, PAacIIPOCTPAHEHHEe U PeKAAMUPOBaHHe, TOPTOBAIO HAU XpaHEHHUeE C IIeAbIO IIPo-
AKHU HAU PacIpOCTPaHEHHUs TOPHOrpadUIeCKUX COUNHEHHH, TeYaTHbIX U3AAHUH, N300pa)KeHUH U UHBIX
IIPeAMETOB.

YkazaHHas HOpMa HaxoAHAach B TA. 8 YK PCOCP 1926 1., B CBsI3U C 4eM BHAOBBIM 0OBEKTOM IIOCSTa-
TEAbCTBA B HeH ABASAHMCH OOIeCTBEHHbIE OTHOIICHHUS, CKAAABIBAIOIHECS B cdpepe HAPOAHOTO 3APaBHs, 00-
I[eCTBEHHOH 06e30macHOCTH U mopsiAka. CTaTbs He ObIAa AHIIIEHA HEAOCTATKOB: IIOHATHS TOpHOrpadpUu OHA
He 3aKpeIIAfAd, COXPAaHUB HEOIIPEACACHHOCTD IIPeAMeTa IIPeCTYIIACHHS; PAaCIPOCTpaHEeHNE, PpeKAAMHPOBa-
HHe U TOPTOBAS AASl IPU3HAHUSA UX IPOTUBOIIPABHBIMHU AOAYKHBI OBIAM IIPUBOAUTD K O3HAKOMAEHHIO C IIOP-
HOrpadUIeCKUMHU IIPeAMEeTaMH «MHOTHX AUI» [17, ¢. 380].

Pa3BuTHE OTHOIIEHUH B paMKaX COIIMAAMCTHYECKOTO YTOAOBHOTO IIpaBa IPUBEAO K pa3paboTKe U pH-
HATHIO YToAOBHOTO Kopekca PCOCP 1960 r. [18], rae B ra. 10, HarrpaBAeHHON Ha 3aIIUTY 00IIeCTBEHHOMH
Oe30macHOCTH, OOIIECTBEHHOTO TTOPSAAKA M 3A0pOBbs HACEACHN, ObIAA 3aKpelAeHa CT. 228, KoTopas IpeA-
yCMaTpHUBaAa 3alpeT U3TOTOBACHHE AU CObITa IMOpHOrpapuIecKux npeaMeToB. HasBaHHas HOpMa coxpa-
HHAQ IPAKTHYECKH HACHTUYHYIO cO CT. 182! YK 1926 . opMyAHpOBKY, a ©3MEHEHHs B Hell KOCHYAHCh AHIIIb
YTOUHEHMA XapaKTepUCTUKH HHBIX IPEAMETOB IIPECTYIAECHHS AO UX «IIOPHOTpadpUIECKOrO XapaKTepar.

HecMmoTps Ha MOHYMeHTaAbPHOE 3Ha4eHHe YKa3aHHOTO HCTOYHHUKA YTOAOBHOTO IIpaBa, IpoOAeMBI KBa-
AnduKanuu obpaleHus nopHorpaduy, CyecTBoBaBIIHe ele ¢ 1935 I., Tak U He OBIAY PeIlIeHbI B TOAHOM
o6beme, ct. 228 YK 1960 r. Ha pakTuKe paKTHIECKH He TIpUMeHsAach. [locaepoBaBiive ¢ KoHIa 1980-x rT.
COOBITHSA CACAAAU HEBO3MOXKHBIM IIPUHATHE KaKUX-AHO0 MHBIX Mep IIPOTUBOACHCTBUA 060POTY ITOpPHOTpa-
¢$rH Ha MHOTHE TOABL.

AeficTByromunit YroaoBHbIH KoAeke Poccuiickoit Pepepannn 1996 r. (Aanee — YK PO), «ipeeMHUK»
COBETCKUX YTOAOBHBIX 3aKOHOB, 03HAMEHOBAA KaPAMHAABHbBIC U3MEHEHUsS YTOAOBHO-IIPABOBOM ITOAUTHKY,
B TOM 4HCAe B cpepe obuiecTBeHHON HpaBcTBeHHOCTH. [lepBas peaaxkuusa YK PO Bkatouasa TOABKO OAHY
HOPMY, HaITpaBAEHHYIO Ha 3aIlpeT He3aKOHHOTO 060poTa MOpHOTrpaduH, a UMEHHO CT. 242. B Hell 6b1A HaAO-
JKEH 3allpeT Ha He3aKOHHbIe: U3TOTOBACHHE LIeAX PACIIPOCTPAHEHHUA HAU PEKAAMHUPOBAHUs; pacllpocTpaHe-
HHe; peKAAMUPOBAHHUE; TOPTOBAIO II€YaTHBIMHU U3AQHHUAMH, KMHO- UAM BHACOMAaTepUaAaMH, U300paXKeHHUsI-
MU AU WHBIMU IIpeAMeTaMH IOPHOrpadUIecKoro xapakTepa. Kpome TOro, HICXOAHBIH TEKCT HE COAEPIKAA
KBaAUQUITUPYIOIIUX IPU3HAKOB, B TOM YHCA€ CBA3aHHBIX C 3aIIUTOH IPaB HECOBEPIIEHHOAETHHX.

BBHAY cTpeMAeHHs TOCYAQPCTBa K 3all[uTe HanboAee YA3BUMBIX CAOEB HaceAeHHsA Poccuu ot mpecTyI-
HBIX [TOCSITATE€ABCTB, B TOM YHCA€ CBSI3aHHBIX C 3ALI[UTOH MOAOBBIX (CEKCYaAbHBIX) IPaB U CBOOOA HHAUBH-
AOB, BO3HHKAA HEOOXOAMOCTb YCHAEHHUS OTBETCTBEHHOCTH, €CAU H3TOTOBAEHHE AN 000pOT opHOTrpaduu
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3aTparuBaeT HECOBEPLUIEHHOAETHHX, B ¢Bsi3U ¢ 4eM B 2003 1. YK PO 6b1a A0TIOAHEH CT. 242!, BOCHpelaronei
H3TOTOBAEHHE U 000POT AeTCKOU opHOTrpaduu, a B 2012 r. — cT. 2427, ycTaHaBAMBAIOLIEH OTBETCTBEHHOCTD
3a HCTIOABb30BAaHHUE AHI], He AOCTHUTIIHNX 18 AeT, B 060poTe mopHOTrpaduy, a TAKKe 32 UX IPUBACUYCHHE B 3pe-
AMIIHbIE MEPOIIPUATHUHU ITIOPHOTPapUIECKOTO XapaKTepa B POAU UCIIOAHUTEACH.

Pestomupys nzaokeHHOe0 XOYEeTCsI OTMETUTD, UTO IOpHOTpadusa, HECMOTPs Ha pas3HUILy ee 0603Ha-
YeHUH U HANMEHOBAHHH, HAXOAUTCS IIOA YTOAOBHBIM 3ampeToM B Poccuu Ha mpoTsxeHUH croreTud. Ms-
MEHEeHHe 3aKOHOAATEAbCTBA Ha KOHKPETHBIX 9TallaX OTpa)kaeT IPUOPUTETHI BAACTU B cHepe OXpaHbl
TeX UAM MHBIX cdep KHU3HH 00IIecTBa, MHEHHUE HaCeAeHHUs, BCeobOlIre e HHOCTH U MOPaAb, OCHOBAaHHbIE
Ha IPUHIUIIAX PEAUTHH, TPAAUIIMOHAAN3MA, MOACPHH3MA, COLIMAAN3MA U OXPaHbl LIeHHOCTel. BecaeacTBHe
YKa3aHHBIX YCAOBHH OAO)KEHHE IPECTYNACHUH, CBI3aHHBIX C U3TOTOBACHHEM U 000pOoTOM nopHOrpaduy,
XapaKTepPU30BaAOCH CYILIECTBEHHOH BapUAaTUBHOCTBIO B paMKaX OXPaHAeMbIX O0I[eCTBEHHBIX OTHOLIEHUH.

ITocKOABKY Ha pasHBIX STallaX Pa3BUTHUA YTOAOBHOI'O 3aKOHOAATEABCTBA OCHOBAHUAMM AAS KPUMMHA-
AW3AIMH ABASIAMCH Pa3AMYHbIE 00LIeCTBEHHbIe OAara B CBA3H CO CAOXKHOM ITPaBOBOH CHUTYaIjuel, OTHOIIIe-
HUIO K PEAUTHH, MOPAAU HAH IO APYTUM KPUTEPHUAM U PpaKTOpaM, 00beKTOM IpecTyIAeHUH B cpepe obpa-
IIeHUA TOpHOrpadpUU BBICTYIIAAU HEOAHOPOAHBIE KaTeTOPUU OTHOILIIEHHH.

Tpancdopmannsa HOpM, COAEPKAIINX UCCAGAyeMble TIPeCTYIIAECHHS, U3 TPEATINCAHUH, HalIPaBACHHbBIX
Ha OXpaHy TPAAUIMOHHOW U PEAUTHO3HOH HPaBCTBEHHOCTH, PEAAM3AL[UI0 PaOOThI LIEH3YPHBIX YUPEIKAL-
HUH, 00IIeCTBEHHOTO MOPSIAKA U 3AOPOBbsSI HACEACHHUS U OOIIeCTBEHHOM HPaBCTBEHHOCTU B CEKCYaAbHOM
cepe Hauara IPOUCXOAUTH B Hadaae XVIII B. # mpopoAkaeTCa B TeUEHHE BCETO AOPEBOAIOIIMOHHOIO, CO-
BETCKOI'O ¥ COBPEMEHHOTO ITIEPHOAOB.
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B HacToOsIIeH cTaThe aBTOP aHAAU3HPYeET COCTOsIBIINECS B 2024 TOAY HOBEAABI HEMEIIKOTO KOAAU3HOH-
HOTO PEryAUPOBAHUA IIpaB pU3NIECKOTO AMILIA HA UM, COTAACHO KOTOPBIM OCHOBHBIM IIPaBHAOM YCTaHOB-
AeHHs IIpaB pU3MIECKOTO AUIIA Ha UMs BMecToO lex patriae ctaa lex domicilii, a Takxe mosiBuAach BO3MOX-
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ycaoBHil. HeCOMHEHHBIMY AOCTOMHCTBaMH HOBOTO CIIOCO0a OTIpeAEAeH s TPUMEHUMOTO TIPaBa, IOAAEXKA-
1ero MPUMEHEHHIO K IIpaBaM Ha UM, BBICTYIIAIOT ONITUMAABHBIH y4eT BO3POCIIET0 YPOBHS MHUTPALIUH, OA-
HOBPEMEHHO C 9TUM COXPaHEHHe F'OCYAAPCTBEHHOTO A3bIKA, HICTOPUYIECKUX TPAAUIIMHA HAUMEHOBAaHUN pU-
3UYECKUX AU HA TEppUTOpUU [epMaHuH.
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In this article, the author analyzes the 2024 amendments to German conflict-of-laws regulations governing
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individuals’ naming rights with the lex domicilii. Spouses may also choose a name acquired in another EU
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MEXAYHAPOAHOM YaCTHOM IIpaBe IPaBOBOE MOAOKEHHE (pHU3NIECKOTO AMLIA TPAAUIUOHHO OIPEAEAs-

eTCs Yepe3 AMYHBIN 3aKOH ¢pusnyeckoro Aura (lex personalis). [Tpu aToM cdhepa AeHCTBHA AMIHOTO 3a-

KOHa PU3UUECKOTO AUIIA MOYKET HOCUTD OTKPBITBIH MAHU 3aKPBITHIN XapakTep. Hanprmep, B cuay cTaTbu
25 T'payKAQHCKOT'O KOACKCAa AHTOABI AMYHBIM 3aKOHOM PET'YAUPYIOTCA CTaTyC PUHIECKUX AHL], ACeCIIOCOOHOCTD
AUII, CeMeHHbIe U HACACACTBEHHbIe OTHOLIeHHUA [1, ¢. 69]. HanpoTus, B paMKax pOCCHHCKOTO MEXAYHAPOAHO-
rO 4acTHOTO Ipasa lex personalis B TOM AN MHOM BapHaHTe PAaCIPOCTPAHAETCS HA OTHOLIEHHUS, pEryAUpye-
MbIe cTaTbaMHU 1196-1200 I'paskpaHcKkoro kopekca Poccuiickoit Peaepanyy, ctatbamu 156, 162-165 Cement-
Horo Koaekca Poccuiickoit Peaepanuu, crarbeid 399 I'parkAaHCKOTO MpollecCyaAbHOTo Kopekca Poccuiickoit
Depepanuu U Ap. YHUBEPCAABHBIM AASl COBPEMEHHOT'O KOAAMSHOHHOT'O PEIr'YAUPOBAHUS MHOTHUX TOCYAAPCTB
BBICTYIIAeT BKAIOUEHHE IIPAB HA UM U €ro 3alUTY B cpepy AHCTBHUA AMYHOIO 3aKOHA PU3MIECKOTO AHIIA.
B cBsi3u ¢ npuHATBIMU B 2024 TOAY HOBEAAAMH B 3aKOHOAATeAbCTBO OPT 06 MMeHax peAcTaBAAeTC Heobxo-
AVIMBIM IIPOAHAAU3UPOBATh IOTEHIIHAA COOTBETCTBYIOIUX KOAAMSMOHHBIX HOPM U IPUYMHbI UX IIOSIBACHHA.

OO61enpu3HaHO, YTO «UMs YeAOBEKa BCETAQ, BO BCe BpeMeHa UMEAO CTAaTYC CAMOLICHHOCTH, ABASIAOCH
HeBeIl[eCTBEHHBIM 60raTcTBOM. BOmpocs!, cBsI3aHHbIE C UMEHEM, BbI3bIBaAU HHTepeC GpUa0coPOB ¢ Taybo-
Kol ApeBHOCTH: Cokpar, I1aaToH, ApucTOTEAD, ... a ceropHA C. byarakos, I1. ®aopenckuii, A. AoceB MocBs-
THAWU HEMAAO CTPAHUI] U3y4EeHHIO 3TOro peHOMeHa» [2, ¢. 139]. BoT AuIIb HEKOTOpBIE Te3UChI U3BECTHBIX
MBICAHTEAEH 110 TTOBOAY uMeHH: «FIMeHa cyTb KauecTBa Atopeii» (C. Byarakos); «MMsA MarudecKku BAUsSET
Ha HapeYeHHYI0 UM AMYHOCTD. FIMs cTaHOBUTCS repboM, 3HAKOM, obpaMaeHreM andHOCTH» (I1. Paopen-
ckuit); «MIMs XapaKTepusyeT He TOABKO YeAOBEKa, HO U KOCBEHHO TeX, KT0 910 ums Aaa» (FO.C. Crenanos)
[muT. mo: 2, c. 139].

VIMs BBIOAHSET CACAYIOLIME GYHKIIUHU B OOIIECTBE: «UACHTUPHIUPYET TOKAECTBO YeAOBEKA C CAMUM
co00ii; AupPepeHIIpYeT, OTAUIAET OAHOTO OT BCEX OCTAABHBIX; CTAHOBHUTCS PETyASTOPOM OTHOILIEHUH B 00-
I[eCTBE — OHO MOJKET BOOAYIIEBASITH, BO3BBILIATh, AYXOBHO 000OTalaTh HAH, HA0OOPOT, OrOpYaTh, IOAABASITD
U YHIDKATb... UM HOCHT B cebe QYHKIIUIO 0OIeHNsA, UMeeT II03HaBaTeAbHYIO U BOCITUTBIBAIONTYIO QYHKIINY,
HO TAABHOE — UM IIPEACTaBAACT COOOH aKKYMYAATOP KYABTYPbI, CTAHOBACH COLIMOKOAOM B XPaHHAHIIE KOA-
ACGKTUBHOH IIAMATU U CPEACTBOM TPAHCAALIUU KYABTYPBL. AaTh Y€AOBEKY UM — 9TO 3HAUUT BKAIOUHTD €ro0
B CHCTEMY COL[HAAbHBIX OTHOLIEHHH, TA€ OH IpHUoOpeTaeT ONpeAeAeHHbIe TpaBa U 00s3aHHOCTH» [2, ¢. 140].

BBoAHbI# 3aK0H K [epMaHcKOMy rpaxkpaanckomy yaoxeHuio (EGBGB, paaee — BBopHbII 3akoH K [TY)
B IIpeXKHEN PEAAKIIMH ITOAYMHAA UMSA AUIIA IIPABY TOTO F'OCYAAPCTBA, TPAaKAAHHMHOM KOTOPOI'O 3TO AUIIO SIB-
astercst (1. 1 c1. 10). Cynpyru npu 3aKAOYeHHH OpaKa HAM B IIOCAEAYIOLEM MOTAH 3asIBUTh B OpraHe 3arca
0 BbIOOpE NMEHH, KOTOPOe OHU OYAYT HOCHUTB B OYAyIIIeM: IO IPaBy TOCYAQPCTBA IPaXKAQHCTBA OAHOTO U3 CY-
IPYTOB, B T. 4. B OTHOLIIEHUH OGUIIATPHAOB, HAH [T0 HEMELIKOMY IIPaBy [TPYU HAAUYIUHU XOTsI ObI Y OAHOTO U3 HUX
06brqHOr0 MecronpebsiBanus B lepmanuu (1. 2 ct. 10 BBoaHOrO 3akoHa k I'TY). Cxoxue ¢ CynpyskecKu-
MU HOpMbI BBOAHBIH 3aKk0H K I'TY mpeAycMaTpuBaA AAS YCTaHOBACHHS ITpaBa Ha UMs peOeHKa, AOTIOAHUB
TpeThel OIIMeH: MpaBo Ha UM pebeHKa MOTAO OBITh TAKIKE OIPEACACHO 10 IIPABY TOCYAAPCTBA TPAKAAH-
CTBa AMIA, AaBliero uMs (1. 3 ct. 10 Beopnoro 3akona k I'TY) [1, c. 270].

AOMMHHPYIOIIHH IIOAXOA K OTIPEAEACHHIO ITPAB HA UM Yepe3 3aKOH IPAKAAHCTBA TIOAACPIKHUBAACS B He-
MEIIKOM HaIlMOHAABHOM IIpaBe ellle U TeM, 4To lepmanus ¢ 27 ceHTA0ps 1956 roaa mo 30 urons 2015 roaa
ABASIAACH YACHOM Me>KAyHApOAHOIN KOMUCCHH 10 TPAKAAHCKOMY COCTOSIHHUIO U, XOTA He PaTUPUIIUPOBaAA
KoHBeHIMIO 0 ITpaBe, MPUMEHUMOM K GaMHAHAM U UMEHaM, 3aKAIOUeHHYI0 5 ceHTa6psa 1980 ropa B MroH-
xeHe (Aanee — MIOHXeHCKas KOHBEHIUs), HO MOTA@ YUUTBIBATh ee HOPMbI [3]. OcobeHHOCThI0 MIOHXeH-
CKOM KOHBEHIIMH BBICTYIIA€T TO, YTO B CAyYae CMEHbI I'Pa’KAAHCTBA IPUMEHAETCS IPaBO TOCYAAPCTBA HOBO-
ro rpakpaHcTsa (1. 2 ct. 1). Kpome Toro, mpaBrao MIOHXeHCKOH KOHBEHIIMH II0 OIIPEAEAEHHIO TIPaB Ha UMs
PacIpoCTpaHAeTCH B T. 4., ECAH 9TO OYAET ITPaBO He AOTOBAPHBAIOLIET0Cs rocyAapcTsa (cT. 2). OTKas ot npu-
MeHeHMs ITPaBa, YKa3aHHOro MIOHXeHCKON KOHBEHIIMeH, AOTTyCKaeTCsl AUIIb B TOM CAy4ae, €CAH OHO SIBHO
HEeCOBMECTHMO C TyOAUYHBIM HOPIAKOM (CT. 4) [3]. CeroAHs Ha CBSI3b perucTpannui pebeHKa 110 3aKOHY ero
TPa)KAQHCTBA yKa3bIBaeT cTaThsl 7 KOHBeHIMNU 0 mpaBax pebeHka oT 20 HoA6ps 1989 roaa.

I'pomxas cyaebnas mpaktuka Cypaa EC nepsoro pecsatuaerus XXI Beka (Hanpumep, Aeaa lapcua ABea-
Ao u I'pynxuH-TToa u Ap.; moppobOHee cM. [4]) cmocob6cTBOBaAK NosABAHUIO B BBOAHOM 3akoHe K ITY cTa-
THY 48, AOIIYCTHBIIEH BO3MOXKHOCTb BBIOOpa HMEHHU, IPHOOPETEHHOTO B APYroM rocypaapcrse-uaene EC,
9YTO 03HAMEHOBAAO OTXOA OT YKeCTKOM IPUBSA3KU lex patriae: ecAM MMs AUIIA TIOAYMHAETCS HEMELIKOMY IIpa-
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BY, TO OHO MOXeT 3aABUTH B opra 3AI'C o nprobpeTeHHH IIOCTOSHHOIO MECTONPEeObIBAaHHA B APYTOM T'O-
cyaapcre-yaeHe EC u BbIOOpe UMeHH, 3aperucTpupoBaHHOM B oprane 3AI'C Apyroro rocypapcrpa-uaeHa
EC, ecan 3T0 He IPOTUBOPEYUT OCHOBOIIOAATAIOIIUM IIPUHIIMIIAM HEMEI[KOro mpasa [1, c. 281].

IIpoTuBOpeyYal MU OCHOBOIIOAATAONUIMM IIPHUHIIMIIAM HEMEIIKOTO ITPaBa, HeCYIIMMHU HeraTUBHbIE KOH-
HOTAIIUH, HAIIPaBACHHBIMU He KO OAary pebeHka, opraubl 3AI'C B epMaHUM paccMaTpuBaioT, B YaCTHOCTH,
HauMeHoBaHus Lucifer, Satan, Steifibein (Komuuk), Storenfried (CmyTbsiH) 1 Ap., IPaBOMEPHO OTKa3bIBast PO-
AUTEAS M B IIpaBe BbIOpaTh UMs pebeHKy 1o cBoeMy ycMoTpeHuto [5]. CyaeOHas e npaxTika [epMaHuM Ha-
pylLIeHHeM ITyOAUYHOTO MOPSAKA CKAOHHA pacCMaTPHBATh BBIOOP MMEHH, COAEP)KAIEro yKa3aHHUe Ha IIPH-
HAAAEKHOCTD K ABOPSHCTBY, YTO HECOBMECTHMO C IIPUHITUIIAMH PABEHCTBA BCEX II€PEA 3aKOHOM U PaBEHCTBA
B I'POYKAQHCKHX IIPaBaXx, a TakkKe ¢ peciybAnKaHCKoH ¢popmoit npaBaeHusa. Hampumep, rpaxaanus [epma-
Huu U Beankobpurannu Habuas Iletep Borenaopd ¢pou Boasdpepcaopd, yporxaernsiit Habnab Baraau, 6es-
yCIlenHo nbitaAcs B HeMenkoM 3AI'Ce U3MeHHTh UM Ha IIOAHYIO GOPMY, IIOAyYEeHHYI0 B BeankoOpuTanum:
Cya EC nopaepskaa HeMeIIKMX KOAAET B 3a1ipeTe perucrpainuu umenu Ierep Mapk Omanyaab I'pad pon Boab-
depcaopd bapon pon Borerpop (Peter Mark Emanuel Graf von Wolftersdorff Freiherr von Bogendorft) [6, 7].

BratoueHue crtatbu 48 B BBoAHBIH 3ak0oH K [TY He ObIAO AHIIEHO U HEKOTOPBIX HETAaTUBHBIX I10-
CAGACTBHUI: 110 cA0BaM M. AeMaHHa, COCTOSIACA OTXOA OT HAaI[MOHAABHBIX IIPABUA IPUCBOEHUA PpaMUAUH,
YTO CIPOBOIIMPOBAAO POCT KOAMUECTBA TPYAHOBOCIIPOU3BOAMMBIX MMEH, @ TAKXKe OTPA3HAO HEPABEHCTBO
rpaxpaaH [epMaHUM, POAMBIINXCA B TOCYAAPCTBE I'PAYKAAHCTBA M BHE €r0 IIPEACAOB [IIUT. 110: 4].

3akoHoM OPI ot 14 uroHsa 2024 roaa KOAAM3HOHHBIE ITpaBHAa BBoaHOrO 3aKkoHa K I'TY 06 nuMeHax us-
MeHeHbL. Kak oTMevaeTcs pa3paboTuMKaMy 3aKOHOIIPOEKTA, IPEACTABACHHbIE HOBEAABI HEMEIIKOTO 3aKOHa
06 MMeHaX 00yCAOBAEHBI OTPAHUYUTEABHBIM XapaKTePOM ACHCTBOBABIIETO 3aKOHA, YTO CTABUAO HEMELIKUN
3aKOH B HEBBITOAHOE TIOAOXKEHHE [10 CPABHEHHIO C AaHAAOTHYHBIM 110 00BEKTY PEryAHPOBAHHA 3apyOeKHBIM
3aKOHOAATEABCTBOM [8, c. 1], T.e. mpobaeMa HepaBeHCTBa, 03ByUeHHas BbIIIE, 3A6Ch TAKXKE HAXOAUT MeCTO,
HO B 60ABIIIEM OObeMe: CPAaBHUTEABHOMY aHAAM3Y ObIAU IOABEPTHYThI KaK KOAAM3HOHHBIE, TAK U MaTepH-
aAbHbIE HOPMbI HEMEI[KOT'O 3aKOHOAATEABCTBA 00 NMEHaX.

CoraacHO BCTYHMUBIIMM B CHAY C 1 Mas 2025 roaa U3MeHEHHUSAM OCHOBHBIM ITPABUAOM OIIPEAEACHHUs IIpa-
Ba, IPUMEHMMOTrO K IMEHH, CTaA 3aKOH OOBIYHOI'O MeCTa YKUTeAbCTBA. CYIPYTH MO-TIPEXKHEMY IIPU 3aKA0-
4eHNH Opaka HAU B ITOCACAYIOIIEM MOTYT 3agBUTH B oprane 3AI'Ca o BbIOOpe NMeHH, KOTOpOe OHU OYAYT
HOCHTD B OyAyIIeM; OAHAKO Tellepb TAKOH BBIOOP ACKUT MEXAY 3aKOHOM I'PRKAAHCTBA M 3aKOHOM MeCTa
KUTEAbCTBA. UTO KacaeTcst yCTAHOBACHUS IIpaB Ha UMsA pebeHKa, TO 3AeCh IPUMEHAIOTCS: 3aKOH IPayKAAH-
CTBa poauTeAd pebeHKa; HeMeIlKoe IIPaBo, eCAU OAUH M3 POAUTeAeH pebeHKa HMeeT MeCTO KHTeAbCTBA
B [epMaHuy; 3aKOH IPa)KAQHCTBA AUIIA, AaBlIero uMs. B crarsio 10 BBopHoro 3akona k I'TY pobaBaeH Ho-
BBIH ITYHKT 4, B CHAY KOTOPOT'O AHIIO MOXKET BbIOPATh, YTOOBI €r0 UMS PETYAHPOBAAOCH 3aKOHOAATEAbCTBOM
TOCYAQPCTBA, FPAKAAHUHOM KOTOPOT'O OHO SBASIeTCS, II0AAB 3asiBAeHHUe B opraH 3AI'C; 3asgBA€HHE AOAYKHO
OBITh HOTAPHAABHO YAOCTOBEPEHO [9].

OaHOBpeMeHHO co cratbell 10 BBopHOTO 3aKk0oHa K I'TY 06HOBAEHA CTaTha 48: eCAM MMA AHMIIA PETYAU-
pyeTcs 3aKOHOAATEABCTBOM [epMaHUH, OHO MOXKET, TOAAB 3asgBAeHHe B opraH 3AI'C, BbIOpaTh MM, 3aHe-
CEHHOE B peecTp aKTOB I'PAKAAHCKOT'O COCTOSIHUA B rocypapcTBe-uaeHe EC, ecAu Ha MOMEHT perucTpanuu
AMIIO UMEAO TTOCTOSSHHOE MECTO JKUTEAbCTBA B 3TOM rocypapcTse-useHe EC MAM ABAAETCA TPaXKAAHUHOM
3TOT'0 FOCYAAPCTBA-YACHA, HECMOTPS Ha CTaTbio 5 (1). Bb1O0Op HMeHH HeAOIYCTHM, €CAU OH IIPOTUBOPEYUT
OCHOBOIIOAATAIOIINM IIPHHIJUIIAM HEeMeI[KOro Ipasa [9].

Hapsay ¢ KOAAU3HOHHBIM peryAMpOBaHHEM HU3MEHEHUs 3aTPOHYAU U MaTepHAaAbHbIE HOPMbI: AO IIPH-
HATHA [ONPABOK B 3aKOHOAATEABCTBO 00 MIMEHAX ACTH ITOCA€ Pa3BOAA POAUTEACH M CO3AAHHSA, HATIPUMED,
MaTepbl0 HOBOM CEMbU HE MOTAM B OTAMYME OT ITOCAEAHEH Takke U3MeHUTb PpaMuauio. CMeHa GpaMHAUU
A€TBMH ObIAa BO3MOYKHA TOABKO B HCKAIOUMTEABHBIX CAYYasX IIPH HAAUYUHU YBOKUTEABHBIX IPHYHH. B cde-
pe YCBIHOBAEHHS B3POCABIX ACHCTBOBAAO TpeOOBaHHUe B3ATh GaMUAUIO YCBIHOBUTEAS, KOTOPOE 4acTO Mpo-
THBOPEYHAO 3aKOHHOMY YKEAQHHIO YCBIHOBA€HHBIX B3POCABIX IPOAEMOHCTPHUPOBATh CBOIO CBSI3b C IIPEXKHeN
damMuAMell AayKe TTOCAE YCBIHOBACHHSA. YUUTBIBASA JKe M3MEHEeHHe O0IeCTBEHHBIX YCTAaHOBOK U AMbOepaAn3sa-
ITHIO 3aKOHOAATeAbCTBA 00 MMeHax, 3To TpeboBaHUe OoAblIe He ABAAeTCA 00A3aTeabHBIM. KpoMe TOTO, 3a-
KOHOAQTEABCTBO O OpauHON PpaMHAUU U paMHAUU IIPH POKACHUU HE IPEAYCMAaTPUBAAO BO3MOXKHOCTH HC-
MOAb30BaTh GaMHUAHMIO B TeHA€PHOH popMe, KaK 3TO NPUHATO, B YACTHOCTH, B CTPaHAX CAABAHOA3BIYHOTO
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pervoHa u cepbckor Tpapunuu. Pprsckas STHUYIECKas IPYIIA U AATCKOe MEHBIIHHCTBO TaKXKe He MOTAU
peaAn30BaTh CBOM TPAAHUIIMK UMeHOBaHus (8, c. 1-2]. C pedpopMupoBaHreM MaTepHaAbHbIX HOPM 00 HMe-
HaX 3aKOHOAQTEAb IIOLIEA B CTOPOHY AU PepeHI A} COOTBETCTBYIOIIErO IIPAaBOBOTO PErYAHUPOBAHUA
U y4eTa KyAbTYPHBIX, AMHTBUCTUYECKUX TPAAULIMH STHUYECKUX MEHBIINHCTB B [epMaHUH, AOITYCTHMO CKa-
3aTh, IIOCACAOBAA IIPUHIIUITY «YCTYIIUB B MEHbIIIEM, MOXKHO BBIUTPATh B GOABIIIEM ».

ToBOpst 0 PAaBOBBIX IMPEATIOChIAKAX pepOPMUPOBAHUA KOAAUSHOHHOTO PETYAUPOBAHHUsI, HEOOXOANMO
06paTuTh 0c060e BHUMaHHe Ha CKAAABIBABIIYIOCS HEMELKYIO CyAeOHYI0 MPaKTHKY. B pemennu ot 9 mas
2018 ropa Pepepaspubiit BepxosHsiii cys (BGH) orMeTHA, 9TO HHOCTpaHHAs [IPAaBOBasi CUCTeMa, KOTOpast
OCTaBAfIeT BbIOOpP MMEHU AASL HECOBEPIICHHOACTHETO PeOeHKa 32 POAUTEASIMHU, OCYIIECTBASIOLUIMMH OIIEKY,
a TaK’Ke paspelraeT IPeAOCTaBACHHE TaK Ha3bIBaeMOTO BBIMBIIIACHHOTO UMEHH (HAaIIpUMep, aBCTPAAHHCKOe
3aKOHOAAQTEAbCTBO), He MOJKET ObITh BhIOpaHa B KauecTBe [TpaBa, IPUMEHHUMOTO K paMHAUN B COOTBETCTBUHU
co crarbedi 10 (3) BBopaHoro 3akona x I'TY [10].

29 urons 2022 ropa PeaepasbHblil BepxoBHBIH CyA paccMaTpHUBaA CIIOP 0 BHECEHHH PYCCKOTO OTYeCTBa
B PeeCTp aKTOB IpaKAAHCKOro coctosiHus. Pabyaa peaa: pebeHOK poaracs B [epmannu B oktsi6pe 2018 roaa.
ITpu sTOM MaTh pebeHKa sABAseTCS TpakAaHKoi epmanuy, a oter; — rpaxkpanuzoM Poccun. CooTBert-
CTBEHHO, peOeHOK NMeeT KaK HeMeI[KOe, TaK U POCCHICKOe IPayKAQHCTBO. 2 Hos0ps 2018 roaa opran 3AT'C
BHeC pebeHKa B peecTp aKTOB I'PAXKAAHCKOTO COCTOAHUSA ¢ UMeHeM «Depop» u pammanein «P». B pexabpe
2018 ropa poauTeAn pebeHKa 0OPaTHAKCH B YYaCTKOBBIH CYA C 3asBACHHEM 00 HUCIIPaBACHUU 3aIIUCH O PO-
YKACHHH: B COOTBETCTBUH C POCCUHCKUM 3aKOHOAATEABCTBOM MEXAY UMeHeM U paMUArelt pebeHKa IpH po-
KACHUH HEOOXOAMMO BITUCATh MM OTIIA B Ka4eCTBe KOMIIOHEHTa UMeHH. ITo peKOMeHAAIIUH Y4aCTKOBOTO
cyaa B Aekabpe 2019 roaa poautean peberka coraacto crarbe 10 (3) BBopHoro 3axona k I'TY 3asBuau B op-
rane 3AT'C o Beibope k uMeHH pebeHKa mpaBa oTIa pebeHKa, T. e. poccuiickoro npasa. Opran 3AT'C oTkAoO-
HHA XOAAQTaHCTBO O BHECEHUH B PeeCTp aKTOB IPAKAAHCKOTO COCTOSIHUS MeHU «DeAopoBHY», 06pa3oBaH-
HOTO OT UMEeHH OTIIa pebeHKa, B KayecTBe KOMIIOHEHTa UMeHH pebeHKa Ha OCHOBAaHUH paHee CAGAAHHOTO
3asABACHUSA O BbIOOpE ITpaBa: peOEHOK He MOXKET IIOAYYUTh 00pa3oBaHHOE OT UMEHH OTIja 0T4eCTBO «Pepo-
POBHY» ITOCPEACTBOM 3asIBACHUSA O BbIOOpE IpaBa ero POAUTEASMH, IIOCKOABKY OHO He SIBASIETCS paMUAH-
eil B 3HaueHnH cTaThu 10 (3) BBoAHOTrO 3aK0oHa K I'TY. AeAo AOIIAO AO BbICIIEH CYA€OHON MHCTAHIIUHU, KOTO-
pas mpullAa K IPOTUBOIIOAOKHOMY BBIBOAY: PaclpoCTpaHeHHe KOAAM3MOHHON HOPMBI He TOABKO Ha caMy
daMHAHIO, HO 1 HA He U3BECTHBII HEMEIIKOMY IIpaBy KOMIIOHEHT HMeHH (OTYeCTBO) He IPOTUBOPEUHUT IIy6-
AUYHOMY ITOPSIAKY M COOTBETCTBYET 3aKOHY, CIIOCOOCTBYET IIOAAEPYKAHHIO CBA3HU C OTL[OM, IPOHCXOAUT B T. 4.
IIPU COTAACUU MaTepH pebeHKa [11]. AHAAOTHYHBIN TOAXOA ObIA 3asIBA€H HEMEIIKUM IIPaBOIPHUMEHHUTEAEM
U paHee: B pemeHnH PepepasbHOro BepxoBHOTO cypa oT 26 anpeas 2017 roaa peub TaKkKe 1IAA O BHECEHUHU
B peecTp aKTOB I'PAKAAHCKOT O COCTOAHM: He H3BECTHOTO HEMEITKOMY ITpaBy KOMIIOHEHTa HMEeHH I10 AATCKO-
My npaBy Jankosdatter (A04pb STHKO, aHAAOT OTYECTBA 10 POCCUHCKOMY IIpaBy — IIPHM. aBT.) [12].

COOTBeTCTBEHHO, OTXO0A OT lex patriae u o6pamenue k lex domicilii mpu onpeaeaerun npas Ha uMs $u-
3UYECKOTO AHIIa 00YCAOBAEH TeM 0OCTOSTEABCTBOM, UTO B [epMaHuUI0 IPUOBIBaeT Bce H0AbIIIee KOAUYECTBO
HHOCTpaHLeB [13, c. 222], 4TO IPKO AEMOHCTPHUPYIOT CTATHCTUIECKUE AAHHBIE: COTAACHO Tabaniie «Murpa-
1y MexXAy [epMaHueli 1 3apy6exHbIMU cTpaHaMH, 1950-2024 rT.», HOArOTOBAeHHOH PepepaAbHBIM CTAaTH-
CTHUYECKHM areHTCTBOM, €CAU B 1954 ToAy B cTpaHy npubsiau 46853 nHOCTpaHIEeB, TO B 2000 roay nx 6b1A0
yKe 649249 yeaoBeK, a B 2024 rOAY KOAUYECTBO BBEXaBIIUX B CTPAHy HHOCTPAHIIEB AOCTUTAO 1505085 [14].

C Apyroli CTOpOHBI, B CBA3H C YBEAMUEHHEM CAyYaeB YaCTHONPABOBBIX OTHOIIEHHH, OCAOKHEHHBIX HHO-
CTPaHHBIM 9AEMEHTOM, A TAK)Ke BCA@ACTBHE 3HAYMTEABHON pa3sHUIIbI MEKAY IIPABOIIOPSAAKAMHU Bbe3KAIOLINX
Ha TeppUTOPHUIO [epMaHUHU HHOCTPAHIIEB [IOBBILIAETCA HATPY3Ka HA TAKOH MHCTPYMEHT OrpaHUYeHUs NIpHU-
MeHEeHHsI HHOCTPAHHOTO IIpaBa B YaCTH HAaMMEHOBAaHUH QU3HYECKUX AHII, KAK OTOBOPKA O MyOANYHOM I10-
PSIAKE, 9TO YMaAsIeT ee HCKAIOUMTEAbHBIN XapakTep [15, c. 138].

VHbIe acIeKTsl, BXOAAIIUE B Cpepy AeHCTBUA AMYHOTO 3aKOHA PU3UIECKOTO AL, 0OAAAAIOT 110 CPaB-
HEHUIO C UMEHAMH MeHee Cliel[uPpHIeCKUM XapaKTepOM, HallpHMep, B YaCTHU A€eCIIOCOOHOCTH B Pa3AMYHBIX
CTpaHaX CPEAHHH BO3PACT ee HACTYIIACHHUS B IOAHOM oObeMe cocTaBasieT 18 Aet [16]. Hanporus, pasanans
B 3aKOHOAQTE€ABHOM PErYAUPOBAaHHH MMeEH 3aTParuBalOT KaK KOAMYeCTBEeHHbIe (ABOHHBIE 1 MHOTOKOMIIO-
HEHTHbIE NMeHa), TaK U AMHIBUCTHYeCKHe PpaKTOPhI (TpaMMaTHKa, CeMaHTHKA, POHETHKa), UTO OISTh-Ta-
KU OO'BACHACT U3MEHEHHsI KOAAUSHOHHOTO PeryAMPOBaHHUA.
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Hakownery, B KOHTeKcTe peOpMHUPOBaHUA HEMEIIKHX HOPM 00 MMeHaX He CTOUT UCKAIOYATh GpyHKIIUU
rocypapcrsa: lex domicilii cmocobcTByeT coxpaHeHHIO TOCYAQPCTBEHHOTO A3BIKA, KYABTYPHBIX, HCTOpHYe-
CKHX TPAAUIIMH HaMEHOBaHUI QUIHIECKUX AUIl Ha TEPPUTOPHUU [epMaHHHU, YTO He MOXKET He BOAHOBATh
3aKOHOAATEAS M 00IIeCTBO.

Pe3toMupys BbIlIeCKa3aHHOE, HEOOXOAMMO OTMETUTB, 4TO B 2024 roay B [epMaHuH pepOpMUPOBAHO
KOAAU3BHOHHOE U MaTepHAaAbHOE PEIYAUPOBaHHe UMEH, BCAGACTBHE YeTO OCHOBHBIM IIPAaBUAOM YCTaHOB-
A€HHA ITpaB GU3MIECKOTO AUIA Ha UMA BMecTo lex patriae ctaa lex domicilii, a Takxe mosBraachy BO3MOX-
HOCTb CYIIPYrOB H30paTh UM, IOAYYEHHOE B APYTOM rocyaapcrae-uaeHe EC npyu HaAMYHM HeOOXOAMMBIX
ycaoBuit. HeCOMHEHHBIME AOCTOMHCTBaMU HOBOT'O CII0C00a OIPEAEACHHUs IPUMEHUMOTO [PaBa, IOAAEIKA-
1ero IPUMEeHEeHHUIO K IIpaBaM Ha UM, BBICTYIIAIOT ONTUMAABHBIH y4eT BO3POCIIEro YPOBHA MUIPALIUH, OA-
HOBPEMEHHO C 9THM COXpaHeHHe TOCYAAPCTBEHHOTO A3bIKA, HCTOPUYECKUX TPAAULIUE HAUMEHOBaHHH pU-
3UYECKUX AUI] Ha TeppUTOpHHU [epMaHuH.
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B cTaTbe IPOBOAUTCA aHAAU3 AKTYAaABHBIX BOIIPOCOB MOAOACKHON IIOAUTHKH, peasnsyeMod B Poc-
curickoit Pepepannu u Pecniybanke Beaapych B pamkax AeficTByromux CTpaTeruii MOAOAEKHOH ITOAUTHKU
A0 2030 ropa. Ocoboe BHUMaHHe yaeAseTCs IpobAeMaM KPUMHHAAN3AINHE HeCOBEPIIEHHOAETHUX, KOTO-
pble TpeOYIOT MPUCTAABHOIO BHUMAHHS CO CTOPOHBI CIIEI[HAANCTOB Pa3AHYHBIX HAIIPABACHUH U pa3paboT-
KU 9 PEeKTUBHBIX IPEBEHTUBHBIX Mep. MccAeAyIoTcs KaloueBbIe ITapaMeTphl Mep 0011ecOIMaAbHOTO MIPEA-
YIpeXXACHHA NIPECTYIIHOCTH HECOBEPIIEHHOAETHUX, UX CHUABHbIE U CAaOble CTOPOHBI, @ TAKXKe MOTEHIHAA
AAS AQABHEHINIETO Pa3BUTHA. JHAUUTEABHOE MECTO B MCCAGAOBAHNH OTBOAUTCA BAMAHUIO IIPOILECCOB IIH-
¢$poBU3aALNY Ha COLMAABHBIE, IICHXOAOTHYECKHE U IIeAATOTHYeCKHe aCIeKTbl GOPMHUPOBAHUS AUYHOCTH
IIOAPACTAOIIEr0 IIOKOACHUA. AHAAU3HUPYETCS BO3AeHCTBHE HHPOPMAIIMOHHBIX TEXHOAOTHH Ha IJeHHOCT-
Hble OPHEHTAIlNH, COLIMAAbHOE TIOBEACHHE U TIOABEP}KEHHOCTh ACCTPYKTUBHOMY KOHTEHTY CPEAU MOAO-
Aexn. Ha ocHOBe mpOBEeA€HHOT0 aHAaAN3a POPMYAUPYIOTCS KOHKPETHBIE IIPEAAOKEHNs, HallpaBACHHbIE
Ha yCHA€HHe POAU 00pa30BaTeAbHBIX OPTaHU3ALUN B HACOAOTHYECKOM U MATPHOTHIECKOM BOCIIUTAHUHU
MOAOAEKH, YTO pACCMAaTPUBAETCS KaK BAXKHBIH QaKTOP MPOTUBOACHCTBUA KPUMUHAAN3ALUN U pOPMHUPO-
BaHHS IPAKAAHCKOHM OTBETCTBEHHOCTH. [Ipepsaraemple peKOMEHAAIIUH ITPU3BAHbI CIIOCOOCTBOBATh CO3A2-
HUIO DAQrONpHUATHOH CPeAbI AASl TADMOHUYHOTO PAa3BUTUA AUYHOCTH U POPUAAKTUKU IPAaBOHAPYLIEHHUH
CpeAr HECOBEPIIEHHOAETHHUX.

KaroueBbIe cAOBa: MOAOAEKHAS IOAUTHKA, CTPATETH MOAOASKHON MOAUTHKY, Pecrrybanka Beaapycs,
Poccuiickas ®epepanus, IOAUTHIECKAS HHTETPAIIUS, IPECTYIIHOCTh HECOBEPIIEHHOACTHHUX, IPEAYIIPEIKAC-
HHe NIPEeCTYITHOCTH, KHUOepIPeCcTyITHOCTb CPEAU HECOBEPLIEHHOAETHHX.
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This article provides an analysis of current issues in youth policy implemented in the Russian Federation
and the Republic of Belarus within the framework of the existing Youth Policy Strategies until 2030. Special
attention is paid to the problems of juvenile delinquency and criminalization, which require close scrutiny
from specialists across various fields and the development of effective preventive measures. The key parameters
of general social crime prevention measures targeting minors are investigated, along with their strengths,
weaknesses, and potential for further development. A significant part of the research is dedicated to the impact
of digitalization processes on the social, psychological, and pedagogical aspects of the developing personality
of the younger generation. The influence of information technologies on value orientations, social behavior,
and susceptibility to destructive content among youth is analyzed. Concrete proposals aimed at strengthening
the role of educational organizations in the ideological and patriotic upbringing of youth are formulated.
The proposed recommendations are intended to promote the creation of a favorable environment for the
harmonious personal development and prevention of juvenile offenses.

Keywords: youth policy, strategy of youth policy, Republic of Belarus, Russian Federation, political
integration, juvenile crime, crime prevention, cybercrime among juvenile delinquents.
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Oee (obLieconaAbHOE) IPeAYIPEeKACHHE IPeCTYIACHUH pOKYCUPYETCst Ha YCTPAaHEHUU HX KO-

PEHHBIX IIPUYUH Yepes IO3UTUBHOE BAUSHUE Ha Bce cdhepbl 001IeCTBEHHOH KU3HU: SKOHOMHUYe-

CKYI0, IOAUTHYECKYIO, COIIHAABHYI0, HPaBCTBEHHO-TICUXOAOTHYECKYIO U AyX0BHYI0. O6Aapast KOM-
IIA€KCHBIM, BCEOO'bEMAIOLINM U HelpePhIBHBIM XapaKTepOM, OHU OIIOCPEAOBAHHO CHIDKAIOT KPUMHUHAABHYIO
AKTHUBHOCTD, YCTPAHSA €€ COI[MAaAbHbIe IPUYHHBI.

Ob1mee npeAynpeKAeHNe IPECTYIACHUH 3aKAI0YAETCS B [JeACHAIIPAaBACHHOM YIIPaBACHHH COLUAABHBI-
MH IporeccaMi. Ero mjeap — IpeAOTBpaTUTh BOSHUKHOBEHHE IIPEATIOCBIAOK AASL aHTHOOIIECTBEHHOTO 110-
BEACHHS U He AOIIYCTHUTD €T0 [lepepacTaHus B IPeCcTynAeHus. Takue Mepbl peaAusyIOTCs B MacIiTabax Bce-
ro o611eCcTBa, OTAEABHBIX PETHOHOB M KOHKPETHBIX COIIMAABHBIX I'PYIIIL.

B pa3paboTKy TeOpHH IPEeAYIpEeRACHUA IPECTYIIHOCTH, a TAKIKEe ee OTAGABHBIX BUAOB M KaTerOpHH
IPeCTYIACHUH, 3HAUUTEABHBIH BKAaA BHecAH . A. ABaHecoB, A. M. Aaekcees, 1O. M. AuronsaH, M. M. ba6a-
eB, A.A. Tayxman, A. A. Teprienson, A. 1. T'ypos, A. 1. Aoarosa, A. D. JKaanuckuii, B. K. 3Bup6yas, I1. E. Hro-
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B paboTax yka3saHHBIX Y4EHbIX BbIABACHBI U OTPAXKEHBI 3aKOHOMEPHOCTH, KOTOPbIe HEOOXOAMMO B 005-
3aTeAbHOM IOPSIAKE YUYUTBIBATD IIPU NAAHUPOBAHUH U HEIIOCPEACTBEHHOU PeaAU3allMi Mep IIPEeAYIIpEsKAe-
HUS TIpecTynAeHUH. IIpu 9ToM 06IeconaAbHOE IIPEAYIIPEeKACHUE IPECTYIACHUHN SBASETCSA COCTAaBHOU
9aCThIO AEITEABHOCTH TOCYAAPCTBA 110 00I11eCOHaAbHOMY pasBUTHIO. A. V1. AAeKceeB OAYEPKUBAET, YTO 00-
I[eCOLIMAABHOE IIPEAYTIPEKACHHE TPECTYIIHOCTH PeaAu3yeT aHTHKPUMHHOTEHHBIN MOTEHI[HAaA 00IecTBa
B LIEAOM M KQJKAOTO ero HHCTHUTYTA [1, ¢. 67].

KAroueBbIMHU IpeHMyIeCTBaMU Mep OOIIeCOLNAABHOTO IIPEAYIPEKACHHS ABASIOTCS IIMPOKUN OXBAT
U KOMIIA€KCHOCTb. OHU BO3AEHCTBYIOT Ha BeCh CIIEKTP NPUYMH U YCAOBUI NPECTYIIHOCTH, a B3aMMOAOIIOA-
HsIOIIee IPUMeHeHHe Pa3AUYHbBIX Mep (9KOHOMUYECKHX, COLIUAABHBIX, BOCIIUTAT@AbHbIX, IIPABOBBIX) CO3AA-
eT He IPOCTO CyMMY 3¢ PeKTOB, a Ka4eCTBEHHO HOBBIH, FOpa3A0 60Aee pe3yAbTaTHUBHBINA YPOBEHb aHTHKPH-
MUHOTE€HHOT'0 BO3AeHCTBUA. FIMEHHO 5TOT BCeCTOPOHHUU PYHAAMEHT, 10 MHEHHIO KDUMUHOAOIOB, ACAAET
obl1iee IIpeAyTIpeKACHHE OCHOBOM AASL CIIEIIHAABHON TPOPUAAKTHUKH.

AesTeAbHOCTS 110 001IeCOLnaABHOMY ITPEAYTIPEIKACHHIO IPECTYIIACHHH BKAIOYAET YCHANSA TOCYAQPCTBA,
ob1ecTBa U ero $OpMHUPOBAHUH, HalleACHHbIe Ha paspelieHre KOHQAUKTOB U IPOTHBOPEYNi B 9KOHOMH-
Ke, COIIMAABHOM cepe, HPaBCTBEHHOCTH, AyXOBHOH XKM3HHU U IIpaBe. BaXHO, YTO 9Ty paboTy BBIIOAHSIOT
pa3HOOOpasHble OpraHbl U 00IIeCTBEHHbIE 00BEANHEHNUS, AAT KOTOPBIX IIPEAYIIPEKACHHE IPECTYITHOCTH
He IBASETCS UX OCHOBHOU QYHKIHEH.

MeskrocypapcTBeHHOE B3auMoAercTBHe MexAy Poccuiickoit ®epepanueit u Pecriybankoit beaapych
B 00AaCTH MOAOAEKHON IMOAUTHKH PEaAU3YeTCs Ha MPOTSIKEHUH TPUALIATH AeT, 32 9TO BpeMs B AQHHOH
06AaCTH OTMEYEHO MHOXXECTBO BBI30BOB, KaK BHYTPEHHHUX, TaK U BHELIHUX, YTO OTPAKAETCS Ha XapaKTe-
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pe BO3HUKAIOLINX IPOLIECCOB U MEXaHU3Me HX IIPAaBOBOTO peryanpoBaHus. [IpaBoBoii 6a3oii AaHHOHU cde-
PBI IBASIFOTCS COTAAIIEHHS, ToANucaHHble IIpaButeapcTBoM Poccuiickoit ®epepannu u IIpaBureabcTBOM
Pecrry6ankn Beaapycp: «O coTpyaHHYecTBe B 0OAACTH MOAOACKHOH MOAUTHKH» OT 30 MioHA 1995 ropa;
«O coTpyaHHYECTBe B 00AACTU KYABTYPBI, 0Opa3oBaHHA U HayKu» OT 21 peBpaasa 1995 ropa v NpUHATbIE
B COOTBETCTBUU C HUMH CTpaTeruu MOAOAEKHON IIOAUTHUKH. [Ae OTMedaeTcs, YTO MOAOAEKHASA MIOAUTHU-
Ka MPEACTaBAsIeT COO0M KOMIIAEKC Mep, HAlIPaBACHHBIX HA CO3AAHHE OAATONPUATHBIX YCAOBHH AAS TIOAHO-
IIeHHOT'O PAa3BUTHUA MOAOAOTO TIOKOAEHHS U UCIIOAb30BaHUA €ro MOTEeHI[HaAa B HHTepecax BCeTro COIfuyMa.

CucTeMaTHYHBIF MOHUTOPHUHT IIPOUCXOASAIINX U3MEHEHUH B MOAOAEIKHOM CpeAe sIBAseTCsl HeobXo-
AMIMBIM YCAOBHEM AASL 3 PEeKTUBHOIO GpYHKIIMOHMPOBAHUA CUCTEMbI FOCYAAPCTBEHHON MOAOAEKHOM I0-
AWTHKYU U CBOEBPEMEHHOI'0 PearpOBaHUA HA BO3HUKAOLIUE YTPO3bI, IPH 3TOM BR)XHBIM HAIIPABACHHUEM
AEATEAPHOCTH OPTAaHOB II0 A€AAM MOAOAEKH BBICTYIIAeT IIPOTUBOACHCTBHE KPUMHUHAAN3AIUN MOAOACKH,
B 0COOEHHOCTH TaKOH KaTerOPHH AUI], KaK HeCOBepLIEHHOAeTHHE. B aToM cBA3HU paccmoTpenue CTparerui
MOAOAEKHOH moAUTHKH A0 2030 ropa B Poccuiickoit ®epepanuu u Pecrrybanke Beaapych npeacTaBaseTcs
BECbMa AKTYAABHBIM B CHAY IIEPEX0AA OT GParMeHTAPHBIX Mep CTPATErHIeCKOT0 YIIPAaBACHUA MOAOACKHON
cpeAo#i 0 TPOPHUAAKTHKE AECTPYKTUBHOTO TIOBEAEHHUSA U €€ HHPOPMAIIMOHHO-TIPaBOBOMY ITPOCBELIEHUI0
K €AMHOH I1eAOCTHOH CHCTeMe, BKAIOYAIOIeH KaK I[eAM U 3aAauH, TaK M KOHKPeTHble HHAUKATOPbI 9 dek-
THUBHOCTH.

IIpeasaraeMblil METOAOAOTHMYECKHIH IIOAXOA OPUEHTHPOBAH, IIPEXKAE BCET0, HA CO3AAHKE Mep IIpeAyIpe-
YKACHHSI TIPECTYIHOCTH HECOBEPILIEHHOAETHHUX B 000HX FOCYAQPCTBAX, YTO IIPU CY)KEHUH 0OBEKTa HCCAEAO-
BaHUsA MTO3BOAUT CA€AATh MAaKCUMAaAbHO ITPAKTHKO-OPUEHTHPOBAHHbIE BHIBOADL, TEM CAMBbIM BHECTH BKAAA
B OOIIYI0 KOITUAKY HAEH YCTPOHCTBA CUCTEMbI IPOPHAAKTHKY PAaBOHAPYIIEHUH MOAOACIKH.

[TpecTymHOCTH CPeAU HECOBEPIIEHHOAETHHUX ABASIETCS KaK CAOXKHOH COIIMAABHOM IIPOOAEMOH, TaK U OA-
HHM U3 IIOKa3aTeAbHBIX KPUTEPHEB, CBUAECTEAbCTBYIOLINX O HETATUBHBIX MIPOSIBACHHUSX, IIPOUCXOASALIHX B 00-
IeCTBe U3MEHEHHH, AeTEPMUHUPOBaHHAs KaK CHIDKEHHEM POAU HHCTUTYTA CeMbH, IIPOOAEMO reHAepHOH
UACHTHPUKALNU HeCOBEPIICHHOACTHHX, TaK  AAANKTHBHBIM ITIOBEACHHEM, B YaCTHOCTH: 3A0yIIOTpebAeHHe
IICUXOAKTUBHBIMH BellleCTBAMU U HHTEPHET-3aBUCUMOCTb. OAHAKO IOMKUMO Hay4YHbIX U3bICKAaHHUH, 3aTparu-
BAIOIINX AAHHYIO TeMAaTUKY, IOUCK 9P PEKTUBHBIX Mep IPEAYIIPEKACHUA HEIIOCPEACTBEHHO CBSI3aH C pea-
AM3anFed TOCYAAPCTBEHHOMN ITOAUTHKYU B OTHOLIEHUH HECOBEPIIEHHOAETHHX, B TOM YHCAE, IIOCPEACTBOM
rOCYAQpPCTBEHHBIX IIPOIPaMM, pa3paboTaHHBIX B paMKax CTpaTernu MOAOACKHON IMOAUTHKH A0 2030 ropa
u peaausyemsix B Poccuiickoii @epepannn u Pecrrybanke Beaapyce. Bech Bo3pacTHOI IepHOA, OXBaTbIBae-
MBIH KaTeropuell «MOAOAEKD», IPEACTABAAETCSI BeCbMa 3HAYMMBIM, OAHAKO B AQHHOW CTaTbe aKLEHT CAe-
A@H HMEHHO Ha HeCOBEePIIeHHOAETHUX AHIIAX, TOCKOABKY HCCAEAOBAHHE AAHHOH ITPOOAEMATHKU OTpayKaeT
$opMHpYIOLIHecs BBI3OBBI U YIPO3bl OYAYIIEro pacCMaTPUBAeMBbIX TOCYAAPCTB, YTO 0OYCAOBAMBACT yCH-
AVBIIeeCsl BHUMaHMe K TIAQHHPOBAHUIO U YIIPABACHUIO IIPOLECCAMH, CBA3AHHBIMU C Pa3BUTHEM MOAOAEKH.

ITpu sTOM 0c060€ BHIMAaHME YACASETCS TPOPUAAKTHKE U IIPOTUBOACHCTBHIO IPECTYIIHOCTH CPEAU He-
COBEpLIEHHOAETHUX KaK IIPUOPUTETHOMY HAIlPaBA€HHIO IIPOBOAMMOM OCYAAPCTBEHHOH IIOAUTHKH B 0601X
rOCYAQpPCTBaxX. OTO 06YCAOBAEHO PAAOM HAKTOPOB: BO-IIEPBBIX, ICUXOPU3HOAOTHIECKUMH OCOOCHHOCTAMHU
AMYHOCTH HeCOBepIIeHHOAETHHUX, HAIIPUMeP, IPOAOAXKAIOIleecsl pa3BUTHE LIEHTPAAbHON HEPBHOM CUCTEMBI,
IIPU KOTOPOM IIPOLIeCChI BO30Y)KACHHS IPE0OAAAAIOT HaA IPOLIECCAMHU TOPMOXKEHHS B CHAY OTHOCUTEABHO
He6GOABLINX (II0 CPAaBHEHHIO CO B3POCABIMU) Pa3MepPOB TOPMO3HbIX ITIOA€H B AOGHBIX AOASIX MO3Ta, UTO OIIpe-
AeAseT IPHUOPHUTET B BBIOOPE MOACAH TOBEACHHS 110 SMOIIMOHAABHO-3HAYMOMY KOMIIOHEHTY U BbIpayKaeTcs
B HU3KOM YPOBHE CAMOKOHTPOAS HECOBEPLIEHHOAETHETO [2]; BO-BTOPBIX, HCIIPAaBACHUE H PECOLUAAN3AII U
HEeCOBEpPIIEHHOAETHHUX, HAYABIINX IIPOTUBOIIPABHYIO ACATEABHOCTb B paHHEM BO3pacTe, BeCbMa 3aTPyAHHU-
TEAbHA, YTO BA€UET 32 COO0M KPUMHUHOAOTHIECKHUH PEIUAUB NPECTYIIACHHUH; B-TPEThUX, YBEAUUEHHE YHC-
AQd TIOAPOCTKOB, BOCIIPUATHE OKPY’KaIOLEro MUPa KOTOPBIX IIPOUCXOAUT MTOCPEACTBOM 9KCTEPHAABHOTO AO-
KyCa KOHTPOAS: COTAACHO HccaepoBaHuAM T. OAeHAMKA, MOAOADBIE AIOAHU, OPHEHTHPOBaHHbIE HA BHEIIHUH
MHP C IIepeAOXKeHHEeM OTBETCTBEHHOCTH Ha OKPYXKeHHe HAU 00CTOATEAbCTBa, 60Aee YCTOWYMBBI K KPUMH-
HAABHBIM MOAEASIM TIOBEACHUS U ACMOHCTPHUPYIOT BBICOKHH YPOBEHb PEIIUAMBHON PECTYIHOCTH [3, p. 261].

AKTYyaAPHOCTh pacCMaTpHUBaeMOT0 BOIIPOCA 0OCY)KAQIOT Ha PA3AMYHBIX AUCKYCCHOHHBIX IAOIIAAKAX.
Taxk, B 2025 I. B paMKax KPYTAOT'O CTOAQ, TOCBAIIEHHOI'0 MEANa0e30I1aCHOCTH HeCOBEPLIEHHOAETHUX U IIPO-
THBOAEHCTBHIO UX BTATUBAHUIO B IIPOTUBOIIPABHYIO AEATEABHOCTD Yepe3 IIUPpOoBble KaHAABI, AeIyTaThl [o-
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CYAQPCTBEHHOH AyMBI yKa3aAl Ha HEOOXOAMMOCTb KOHCOAMAQLIUU YCHAUH TaKuX cybbpekToB kak CMU,
OAOTepBI U CeMbsI, COBMECTHO C TECHBIM B3aHMOAEHCTBHEM MPOPHUABHBIX BEAOMCTB M MEAHAUHAYCTPHUH [4].
T'enepaabHOM poKypaTypoii Pecriybauku beaapycs coBMecTHO ¢ AkapeMueli ynpaBaenus npu Ipesu-
AeHTe Pecrrybanku Beaapych cHCTeMaTHYHO MIPOBOAATCS KPYTAbIE CTOABI ITO OOCY)KACHHIO paccMaTpUBae-
Moro sBAeHUs. Tak, B 2024 T. 3aBeAyIolIas CEKTOPOM KOOPAMHAIIMU U METOAUYECKOTO 0becriedeHus Ipo-
$UAAKTHKY NPECTYIACHHUH U IIPaBOHAPYIIEHUH cpear obyuaroiuxcs AkapeMun obpasosanus M. ToBkec
yKa3aAa, 4TO 3aA0T YCIEMHOCTH NPOPUAAKTHIECKOH paboThl — HIMpOKOMAacIITabHas HHPOPMALIOHHO-
IPOCBETHTEAbCKasA paboTa, TeCHOE COTPYAHHUYECTBO C CEMbeH BCEX 3aMHTEPECOBAaHHBIX CTPYKTYP [5].

U A€HCTBUTEABHO, AASI BBIIBACHUsSI OCHOBHBIX HallpaBACHUH MPOPHUAAKTHIECKOH PaboThI ¢ HeCOBep-
IIEHHOAETHUMH NIPECTYITHUKAMH HEOOXOAUMO YUUTBIBATh COBpEeMEHHbIE TEHACHIIUU K GOPMHUPOBAHUIO
IPEeCTYIHOTO IIOBEACHHUS, OAHOH U3 KOTOPBIX ABASIETCSA BBICOKMH YPOBEHb TEXHOAOTHYECKOH IIOATOTOBKU
AQHHOH KaTeropuM AMII. Tak, psA MCCAEAOBATEAEH YKa3bIBAIOT HA UPEe3BbIYAHIHYIO B)KHOCTb BAUAHHUSA LIH-
¢$poBu3auK Ha pasBUTHE ANYHOCTH. LI poBbIe TEXHOAOTHH 00AAAAIOT OTPOMHBIM ITOTEHITHAAOM AAS BCE-
CTOPOHHETO Pa3BUTHUS AMYHOCTH COBPEMEHHOTO MOAPOCTKAa. OHU OTKPBIBAIOT AOCTYII K OOIIHUPHBIM 00pa3o-
BaTeAbHBIM pecypcaM, CIIOCOOCTBYIOT Pa3BUTHIO TBOPUECKUX CIIOCOOHOCTEH, TPEAOCTABASIOT AATGOPMBI
AASI CAMOBBIp@)KeHHUs U 00IeHus. BMecTe ¢ TeM CyILIecTBYIOT TOTeHIIMAABHbIE PUCKH, B YaCTHOCTH, ACCTPYK-
THBHAsl CTOPOHA, IPOSBASIOIIAACA B TAKUX ABACHHAX KaK KHOEpOYAAMHT; pacIpOCTpaHeHHE SKCTPEMHCT-
CKHUX IIPOSIBACHUH CPEAU IIOAPOCTKOB; BOBA€UEHHE HECOBEPILIEHHOACTHHX B COBEpIIeHHE IIPAaBOHAPYILIEeHUH
U, KaK CAEACTBHE, YBEAUUEHHE AOAU IIPECTYITHOCTH HeCOBEPIIEHHOAeTHUX B Pecriybauke Beaapycs [6] u ko-
AWYECTBA BBIIBAEHHBIX HECOBEPIIIEHHOAETHHX, COBEPILIMBINNX pecTynAeHus B Poccuiickoit Pepepariuu [7].

BolnrensaokeHHOE TO3BOASAET 3aKAIOYUTD O MPaKTUYeCKOM 3HAUNMOCTH paCCMOTPEHHUA pAAa ACTIEKTOB
TOCYAQPCTBEHHOH MOAUTHKH B L[eAAX BbIHECEHUS IPEAAOKEHUH T10 pa3paboTKe IPeBEeHTUBHBIX Mep HHAM-
BHAYaABHOTO XapaKTepa (B TOM YHCAe BOCIIUTATEABHOr0), @ TAK)Ke KpPUMUHOAOTHYECKOTO IIPOTHO3HPOBa-
HUS OYAYIIIEro ITOBEACHUS HeCOBEPIIEHHOAETHETO IIPEeCTYIHUKA.

OdpexTHBHAA NPOPHAAKTHKA MOAOACKHOTO SKCTPEMH3Ma TpebyeT KOMIIAGKCHOTO O0IecoIuaAb-
HOTO moAxoAd. OH BKAIOYaeT B ce0si: aKTHBHYIO COI[HAABHO-9KOHOMHUYECKYIO IIOAAEPIKKY MOAOAEKH (TPY-
AOYCTPOHCTBO, AOCYTOBBbI€ IPOTPAMMBI IIATPUOTHUIECKON U TOACPAHTHOU HAIIPAaBACHHOCTH, IIOAACPIKKA
KPY)KKOB U KAy0OB), a Takyke 03AOPOBAEHHE CeMeHHOM U 06pa30oBaTeAbHOM CpeAbl. BaxkHYI0 pOAb UTpaeT
KOH(pEeCCHOHAABHBIH (aKTOP, KOTOPBIH, ONHpPasch HA MHOIOBEKOBOH OIBIT GOPMHUPOBAHUS HACOAOTHYE-
CKHX YCTaHOBOK, MOYXET CITIOCOOCTBOBATb 60pbOe C HeTePIUMOCTBIO, Pa3BUTHIO TOAEPAHTHOCTH U AyXOBHO-
CTH. AyXOBHBIN KPHU3HUC, KAaK OTMedaAu pycckue ¢pruaocodpnl XX BeKa, YaCTO ABAAETCS IIEPBOIPUINHON APY-
TUX COLIMAABHBIX, IOAUTHYECKUX ¥ 9KOHOMHUYECKUX IPOoOAEM.

AHaAu3upya copeprKaHUe KAIOUeBBIX MoAOKeHUH CTpaTeruil pa3BUTHUA MOAOAEKHOHN IMOAUTHKHU
202030 roaa B PO u PO B KoHTeKcTe HHPOPMAIIMOHHOM 6€30IIaCHOCTH, CACAyeT OOpAaTHTh BHUMaHHe Ha PSA
COIIMAABHO-TICUXOAOTMYECKUX acTIeKTOB. HOBbIe peaAny, MPOAMKTOBAaHHBIE CTPEMUTEABHBIMU TEMIIAMH Pas3-
BUTHUA NHPOPMALIMOHHBIX TeXHOAOTHH, OKa3bIBAIOT BAUSAHHE Ha BCe CPepbl YeAOBEUECKON JKU3HEACATEAD-
HOCTH, BKAIOUasi KOMMYHHUKanuo0. OAHON M3 XapaKTePHBIX 0COOEHHOCTEH YCTAaHOBACHHUS U ITOAAEPKAHUSA
KOHTAKTOB, a TAK)Ke OCYLIeCTBACHHUs KOMMYHHKAIIUH MEXKAY MOAOABIMH AIOABMH Ha COBPEMEHHOM 3Talle
Pa3BUTHSA ABASETCA ONIOCPEAOBAHHBIN XapaKTep STUX B3aUMOAEHCTBUH, OKa3bIBAIOII NI 3HAYUTEAPHOE BAUA-
HUe Ha [ICHXUKY Y€AOBEKa, HCKa)Kas BOCIIPUATHE PEaAbHOCTH, SMOLIMH U IIOBEACHUE.

Owyienne cBO60ABI M KOMGOPTA TP B3aUMOAEHCTBUHU B KHOEPIPOCTPAHCTBE, BO3MOXKHOCTD, UCIIOAB-
3ysl TeXHUYECKHe CPEACTBA, CO3AATh «HACAABHBIH 00pa3» cebs AaeT BO3MOKHOCTb CAMOYTBEPAUTBCH, TyB-
CTBOBaTb cebs1 6oAaee yBepeHHO. FAAI030pHOE IpeAcTaBAeHHe 00 aHOHUMHOCTH, BO3MOYXXHOCTH OCTaBaThCsA
«MHKOTHUTO» SIBASIETCSI TIPEATIOCBIAKOH AASl BOSHUKHOBEHHS YYBCTBA Oe3HAaKa3aHHOCTH 3a COBepIIIaeMble
IPOTHBOIIPAaBHbIE IOCTYIIKU B BUPTYaAbHOU cpepe. KpoMe Toro, HecoBeplleHHOAETHHE, He 0CO3HABas CTe-
IIeHH CBOEeH yA3BUMOCTH, YaCTO CTAHOBATCSA MUILIEHBIO AASl MAHUIIYAATOPOB, COBEPILAIOT IIPOTHBOIPABHLIE
AEHCTBUA, [IOTIAAAS TIOA BAUSIHUE AeCTPYKTHUBHBIX BO3ACHCTBUM, B TOM YHCA€ CO CTOPOHBI Pa3AUYHBIX IIpe-
CTYIHBIX COODOIIECTB.

IIpoduaakTuKa HEraTUBHBIX BO3ACHCTBUM BUPTYaAbHOH CpeAbl Ha IICUX03MOIMOHAABHOE COCTOSIHUE
U NIOBEACHME HeCOBEpPIIEHHOACTHHUX ABASETCS OAHUM U3 IPUOPUTETHBIX HAIIPaBACHUU AEATEABHOCTH Op-
TaHOB FOCYAQPCTBEHHOH BAACTH M 00pa30oBaTeAbPHBIX OpTaHHU3alui. Pa3dpaboTka 1 peaAnsalus mporpamm,
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HaIIPaBACHHBIX Ha OPMHUPOBAHNE KPUTHUUECKOT'O MBIIIACHM S, HABBIKOB OCO3HAHHOI'O HCIIOAb30BAHUs HUH-
TePHET-PECYpPCOB, IPEAIIOAATAET YUeT PAa3AUYHBIX ACIIEKTOB, OKA3bIBAIOIINX BAUAHUE HAa 9QPEeKTUBHOCTD
BOCIIUTaTE€ABHOT'O ¥ IPOCBETUTEABCKOTO BO3ACHCTBHUA AQHHBIX IIPOTPAaMM Ha IIPEACTABUTEACH IIOAPACTAIO-
1Iero MoKoAeHuA. KAUTIoBoe MbIIIIA€HHUe, CHIDKEHNE YPOBHS KOHILIEHTPAIUH, PAHHAA IUPPOBas COIIHAAN3A-
U, CTHPaHHe IPAHUL] MEKAY PEaAbHBIM U BUPTYAaAbHBIM MUPOM, AePHUIIUT HEIIOCPEACTBEHHOTO «3KHUBOT0»
ob61teHyst, KN6epOYAAHHT, HHTEPHET-3aBUCUMOCTDb — 3TO AAAEKO He HCUePIIBIBAIOIINI CITHCOK XapaKTePHBIX
ocobeHHOCTe IpeAcTaBUTeAeH TOKoAeHHH Z 1 Alpha. AaHHBIEe 0CO6€HHOCTH KOTHUTHBHOM, IICHXO3MOIHO-
HaABHOU U ITOBEACHYECKOH COCTABASIOIIUX IIOAPOCTKOBOT'O ITOBEACHH AOAKHBI YUUTBIBATLCA IIPU ITOALO-
TOBKE U PeaAU3alluu IPOrpaMM, HaIIPABACHHBIX Ha pOPMHUPOBAHHE OCO3HAHHOT'0, KPUTUYECKOTO BOCIIPHUS-
THA U UCIIOAB30BAHUSA PECYPCOB BUPTYAABHOH CPEABL

HemaAoBa>KHBIM B IPOPUAAKTHKE IIPAaBOHAPYIIEHUI UI'PaeT U OIlpeAeAeHHe KPyra areHTOB BO3AEH-
CTBHS, ITOA KOTOPBIMHU UMEIOTCS B BUAY CYOBEKTBI, CIIOCOOHbIE OKa3aTh O3UTHBHOE BAUSHIE HA pOPMUPO-
BaHHE TPAAULIMOHHBIX [[eHHOCTeH, MUPOBO33pEeHUYECKUX YCTAHOBOK, KPUTHYECKOTO MBIIIACHUS AMYHOCTH,
a TAK’)Ke OCO3HAHHOTO U PALIMOHAABHOTO OTHOIIEHUS K ACICTBUTEAPHOCTH U COACP)KAHUIO HHTePHEeT-KOH-
TeHTa. B cBA3H ¢ 4yeM IpeACTaBAAETCS Ype3BbIYAlHO BAXKHBIM K PeaAM3aIlUU IPOrPaMM AAHHOTO HaIlpaB-
A€HUsA NIPUBAE€YEHHE HE TOABKO CIIEIIUAAMCTOB, YIIOAHOMOYEHHBIX BEAOMCTB, HO U BOBA€YEHHE IMIHPOKOTO
KpyTa AHUI], CIIOCOOHBIX OKa3aTh BAUSHUE Ha IPEACTAaBUTEACH [TOAPACTAOIErO TOKOACHHS, TOAB3YIOLIMXCS
ABTOPUTETOM CPeAU IIOAPOCTKOB H 3aCAY>KUBIINX UX AOBEPHE.

OAHUM 13 IIOAXOAOB, KOTOPBIH ITOAyYaeT IO3UTUBHBIN OTKAUK Y IIOAPACTAIOLIETO IIOKOACHHUS, ABAS-
eTCsl «paBHbBIH-paBHOMY» (peer-to-peer). KaroueBbIMU ITpeHMyIIeCTBAMU AQHHOTO TIOAXOAR SBASIOTCS CAe-
AyIOIIHe: BBICOKHH YPOBEHb BOBACUCHHOCTH YYACTHHKOB, TPAHCAAIMA HHPOpMALuu 6e3 popMaAbHOCTEH,
Ha AOCTYIIHOM SI3bIKe, OTCYTCTBHE AABACHUA Ha ayAUTOPHIO. B AAHHOM cAydae B KauecTBe TPAHCAATOPA II0-
Ae3HOM MHPOPMALMK MOTYT BBICTYIIaTh He TOABKO B3POCABIE IIEAATOT'H, HACTABHUKHU, COTPYAHUKH IIPaBO-
OXPaHUTEABHBIX OPTaHOB, HO M CaMH IIOAPOCTKH, 3aHHTE€PECOBaHHbIE B IPOOAEMATHKe U IPOIIEALINE CO-
OTBETCTBYIOIee 0OydyeHHe. BecbMa MOMYAAPHBIMU CPEAH IOAPOCTKOB KaK CIIOCOO caMOIIpe3eHTalluH, TaK
U TIOAy4YeHUs] HHYOPMALIUHU ABASIETCS OAOT, KOTOPBIH TaK)Ke MOXKeT OBbITh UCIIOAB30BAaH B MIPOQHAAKTHYE-
CKHUX LIeASIX.

OTMeTHM, 4TO PaCCMOTPEHHbIE CPEACTBA BO3ACHCTBUA He YMAAAIOT 3P PEKTUBHOCTH Mep CAOXKHBIIIE-
rocs MeXBEAOMCTBEHHOT'O B3aHUMOAEHCTBHA CIIeIIHAANCTOB MHUHHCTepCTBA IUPPOBOTO Pa3BUTHS, CBA3H
U MacCOBBIX KOMMYHUKanui Poccniickoit Pepepannn (Munnudpsr), Munucrepcrsa octunuu PO, Mu-
HHUCTEepPCTBA HAaYKH U BbIcuIero obpasoBanusa PO, Munucrepcrsa [Ipocsemmenus PO, Poccuiickoro Corosa
Moasoaexu ¢ MunucrepcrBom octunnu Pecriybauku Beaapych, MunucrepcrBom obpasoBanust Pecry6-
Auku Beaapych, beAOpyccKUM pecrTybANKaHCKUM COI030M MOAOAEXKH. VIX AeATEAPHOCTb UI'paeT 3HAYHMYIO
POADb B BBIIBAGHUH U IIPeCEUE€HUH ACATEABHOCTHU AUL], PACIIPOCTPAHAIOUINX 3allpellleHHbIH KOHTEHT, a TaK-
e CII0COOCTBYeT MHTeHCUPHUKALUN YCHAUH, HAallpaBACHHBIX Ha (OPMHPOBAHHE MEAUATPAMOTHOCTH TIOA-
pacTarolero NOKOACHUS U Pa3BUTHIO IIPUBbIYEK HUPPOBOI 'UTHEHBI.

CoaeprkaHne TPOPHAAKTHUIECKOT'O MaTepPHaAa TaKXKe BBICTYIIAeT B Ka4eCTBE OAHOTO U3 KAIOUEBBIX I1a-
pamMeTpOB HHPOPMAIIIOHHO-IIPOCBETUTEABCKOH AATEABHOCTH. B paMKkax 6ecriaaTHOro 06pa3oBaTeAbHOTO
npoekxTa «be3onacHas MOAOAEKHAS Cpeaa», peaansyeMoro PeaepaAbHBIM areHTCTBOM IIO AGAAM MOAOAE-
xu (PocMoAOAEKD), AeHiCTBYeT POeKT «IIpodHAAKTHKA COI[aAPHO-HETaTUBHBIX IBAEHHH B MOAOAEKHOM
cpeae» AAA CIIEIIHAAMCTOB, PAOOTAIOLIHX 110 3TOMY HAIIPAaBACHHUIO, TA€ IPEACTABACHBI MAaT€PHUAABI, OXBATHI-
BalollMe IIHPOKHUH KPYT BOIPOCOB, TAKUX KaK: HHPOPMAIIMOHHAA 6€30MacHOCTh; IIPOTUBOACHCTBHE pac-
IPOCTPAHEHHUIO HACOAOTHH SKCTPEMHU3MA U TePPOpHU3Ma; NPOPHAAKTUKA NOTPeOACHHUS IICUXOAKTHBHBIX
BellleCTB; NPOPHAAKTHKA ACBHAHTHOTO TIOBEACHUS U ApyrHe. B To Bpems kak B Peciybanke Beaapycs mpo-
AOAXKAeTCsl aKTHUBHasl paboTa 1Mo pasBUTHIO HHTEPHET-KOHTEHTA B MOAOAEKHOU CPeAe, TaK, peaAnsyeTcs
IPOEKT 110 Pa3sBUTHIO MOAOAEKHOTO YouTube-kanaaa, Telegram-kanaaoB («Cryacoser. by», «CTyaeHT. by»,
«Moladz. by»).

Heo6X0AUMO HMeTD B BUAY, 4TO GOPMAT IMPEACTABACHHS TPOPHUAAKTHIECKOTO KOHTEHTa TaKXKe OIpe-
AeAsieTCsl MOTHBAaMU, HOTPeOHOCTAMM U MHTEPECAMH, @ TAKXKe COIIMAABHO-IICUXOAOTMYECKUMH XapaKTepH-
CTMKaMHM IIOTE€HIIMAAbHOH I[eAeBOM ayAUTOPHH. TaK, Ha CETOAHALTHUI ACHb IHHPOKYIO IIOIYAAPHOCTb CPeAr
MOAPOCTKOB ITpHOOpeAr Takue GopMaThl KaK BUACOPOAUKH, ayAUO-, I'padHieCcKre MaTepPHAABI, COLIUAAB-
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Had pexkaama, nHPorpaduka, OHAAHH-TPAHCAAIIUY, TIOAKACTHI U T.A. VIHTepaKTUBHAsA COCTABASIOIIAS TaK-
JKe BAWAET Ha IpUBACUCHNE BHUMAHHUSA U IIOAAEPKAHNE HHTepeca.

BbIcOKHI ypOBEHD MONMYAIPHOCTH CPEAY TIOAPOCTKOB KOMIIBIOTEPHBIX UTP, B PSIAE CAyYae COIPSIKEH-
HBIN C UTPOBOH 3aBHCHMOCTBIO, COITPOBOXKAQIOIEHCS CHIYKEHHEM CaMOOIeHKH, YXYALIEHHEeM IICHXHYeCKO-
ro u $U3NIECKOTO 3AOPOBbS, allaTHeH, IOBbILIEHUEM YPOBHA arPeCCUBHOCTH H T.A., TAK)KE BbI3bIBAeT 03a-
00YEHHOCTH CIIEIIMAAUCTOB IICHXOAOTO-TIEAATOTHYECKOTO U MEAHIIMHCKOTO Tpoduast. Ha poHe HeraTuBHBIX
OILICHOK MCCACAOBATEAU BBIACASIOT U IIO3UTHBHBIE aCIIEKTBl BUACOUTP, B yacTHOCTH, E. C. IloHOMapéBa oT-
MeyaeT UX ICUXOAUATHOCTUYECKHH, pa3BUBAIOIINH U ICUXOKOPPEKIIMOHHBIN TOTEHITHAA [8].

Cro)KeThI KOMIIBIOTEPHBIX UTP BeCbMa Pa3HOOOPAa3HBI, C Halllel TOYKH 3PEHUsI, B KaueCTBE OAHOTO U3 I10-
AO>KUTEABHBIX ACTIEKTOB MOXKHO BBIACAUTD UX COAEPKATEABHYIO0 COCTABAAIOIIYIO, B YAaCTHOCTH, UTPBI, B OCHO-
Be KOTOPBIX A€XKaT peaAbHble HCTOPUUYECKHE COOBITHS, 00AAAAIOT TOTEHI[HAAOM AAS CTUMYAHPOBAHUS HHTe-
peca K H3y4eHHIO HCTOPUH, GOPMHUPOBAHUIO MTATPUOTHIECKUX TATTEPHOB U KYABTYPHOT'O KOAQ MOAOAEKH.

IToABOASI UTOTH AHAAW3A CTPATETHH Pa3BUTHA MOAOAESKHOM MOAUTHKH AO 2030 ropa B Poccuiickoit e-
Aepanuu u Pecrrybanke Beaapych B KOHTeKCTe TPOPHUAAKTUKU MPECTYIACHUH, COBepIIaeMbIX HECOBEPILIECH-
HOAETHHMH, CAEAYeT OTMETHUTb, UTO CoAepkaHue CTpaTeruii BO MHOTOM ITepeKAUKAETCsI, TOCKOABKY Tpobae-
MBI, KOTOPbIE 03ByYHBAIOTCS, XapaKTEPHBI B PAaBHOH CTEIIEHU KaK AAST MOAOAEKH Poccun, Tak u beaapycu.
CoTpyAHHYECTBO B pa3paboTKe U peaAn3alluH [JeAeBbIX IPOrpaMM B paMKax CTpaTerry pa3BUTHA MOAOAEK-
HOH IMOAUTHKHU CIIOCOOHO OKas3aTh IIO3UTHBHOE BO3AEHCTBHE KaK Ha AOCTIKEHHE KAOUEBbIX IIOKa3aTeAel Ha-
3BaHHBIX CTpAaTeruil, Tak U Ha OPMUPOBAHNE KAI€CTBEHHO HOBBIX IIPOYHBIX AOOPOCOCEACKHX OTHOIIEHHUH.
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CEMEWHBbIN KOOEKC POCCUNCKOW ®EOEPALINN
N PECNYBJIMKN KA3AXCTAH:
CPABHUTEJIbHO-NMPABOBOE UCCJIEQOBAHUE

C. B. BopoxuHa, 3. B. ly6epHaTopoBa
AsTavickuil rocyapCTBeHHbIN yHuBepceuTeT (bapHaysi, Poccusi)

CraTbs NOCBSAIIEHA HCCACAOBAHUIO KOAMPHUIIMPOBAHHBIX aKTOB Ha IIPEAMET UX CPaBHUTEABHO-IIPABO-
BOH XapaKTepUCTHKH, BbIABACHUsI TEHACHIIUH Ha CXOACTBO U OTAMYME. AAHHBIN aHAAM3 ITO3BOAMA OCYIIle-
CTBUTH [IOCTABAEHHbBIE 3aAUU HA HAXOXKAEHHE O0IINX IPUHIIUIIOB, METOAOB pOPMUPOBAHUST KOAUPHUIIHPO-
BaHHBIX AKTOB, a TAK)Ke Ha HAAUYHe COOCTBEHHOH TPAKTOBKH COAEPIKAaHHs 3aKOHA U ero HopM. ConnaAbHast
IpUpPOAA CEMEHHBIX OTHOIIEHUH He IT03BOASET CO3AATh YeTKOTO IIPAaBOBOTO IIPEAIIMCAHUS UX PETYAHPO-
BaHHUA. [IpaBO AOAYKHO OBITH THOKUM HHCTPYMEHTOM, IIO3BOAAIOIIUM PearnpoBaTh Ha AIOObIE KH3HEHHBIE
CUTYallUd U MaKCUMaAbHO 00eCIleYrBaTh 3alUTY IIPAaB YACHOB CeMbH. [IpH HMCCAGAOBAaHUU OBIAU OCBellle-
HbI BOIIPOCHI CEMEHHOTrO0 IIpaBa KaK COI[HAABHO-TIPABOBOM HAYKH, YTO CIIOCOOCTBOBAAO H0Aee HATATAHOMY
U 00'beKTHBHOMY OCBEIIleHUIO 3aBUCUMOCTH IIPaBa KAYKAOT'O TOCYAAPCTBA OT MIPOUCXOAAIINX COIIHAABHBIX,
9KOHOMMYECKHX U KYABTYPHBIX IpeoOpa3oBaHUi B 001IeCTBe, TIOBAUABIINX HA pOPMUPOBAHUE HAIIUOHAAD-
HOTO 3aKOHOAATEAbCTBA. 3AUMCTBOBAHHNE HOPM OAHOT'O HAIIMOHAABHOT'O IIPABOIIOPAAKA Y APYTOTO CACAYET
paccMaTpuBaTh KaK TaPMOHU3AI[UIO IIPABOBBIX HOPM, 0COOEHHOCTHIO KOTOPOU SIBASIETCsT 001ast mpaBoBast
AOKTPHHA U CXOXee 3aKOHOAATeAbCTBO. CTeleHb 3aMCTBOBAHUSA 3aBUCUT OT HAIIMOHAABHO-KYABTYPHBIX
U PEAMTHO3HBIX B3TASIAOB, UYTO He HCKAIOYAeT YHUPHUKAIIMY CEMEHHOTO 3aKOHOAATEAbCTBA.

KaroueBbie cAOBa: 3aKOHOAATEABCTBO, IPUHIUIIBI, HOPMBI, IPEAMET, METOA, OTHOIIECHUS.

FAMILY CODE OF THE RUSSIAN FEDERATION AND THE REPUBLIC
OF KAZAKHSTAN: COMPARATIVE LEGAL RESEARCH

S. V. Voronina, E. V. Gubernatorova
Altai State University (Barnaul, Russia)

The article is devoted to the study of codified acts in terms of their comparative legal characteristics and
the identification of trends for similarities and differences. This analysis allowed for the implementation of
the tasks of finding common principles, methods of forming codified acts, as well as the presence of one's
own interpretation of the content of the law and its norms. The social nature of family relations does not
allow for the creation of a clear legal prescription for their regulation. Law should be a flexible tool that
allows for responding to any life situations and maximizing the protection of the rights of family members.
The study covered the issues of family law as a socio-legal science, which contributed to a more visual and
objective presentation of the dependence of each state's law on the ongoing social, economic, and cultural
transformations in society that influenced the formation of national legislation. The borrowing of norms
from one national legal system to another should be considered as the harmonization of legal norms, which
is characterized by a common legal doctrine and similar legislation. The degree of borrowing depends on
national, cultural, and religious views, which does not exclude the unification of family legislation.

Keywords: legislation, principles, norms, subject, method, and relations.
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PaBO KaK peryAsfsTop o0OlLIeCTBEHHBIX OTHOLICHHH B3aMMO3aBUCHUMO U B3aUMOOOYCAOBACHO KO-

HOMHYECKUMHU U COL[HAABHBIMHU IIPOIeCCAMHU, IPOUCXOAAIIMME B ob1jecTBe. VIcTOpHuecKuii sKc-

KyPC B COBETCKOE CeMeHHOe IIpaBo IIOKa3bIBaeT, 4To NpuHIUIBL popmuposanua CK Poccuiickont
depeparusHOi Pecniybanku u Kaszaxckoit CoBerckoit Connaanctiudeckor Pecrybanku 1969 ropos 6b1an
UACHTHYHBL. [TosfiBACHHe Ha MHUPOBOM NPOCTPAHCTBE HE3aBUCHUMbIX OTACABHBIX F'OCYAQPCTB IOTPebOBaAO
CTAaHOBACHHUE U Pa3BUTHE CBOEH 3aKOHOAATEAbHON 0a3bl. OCHOBOM AASL Pa3BUTHS 3aKOHOAATEABCTBA SBAS-
ercst Koncrurynus crpausl. [Ipy GopMHpPOBaHUN 3aKOHOAATEABCTBA IIOCTCOBETCKUX PECITYOAUK HCIOAD-
30BaHbl TPAAMIIMOHHbIE HAYYHbIE AOCTHKEHHUS, H3BECTHDIE IOAXOABI U METOABI 3AKOHOAATEABHOMN TeXHUKU
[OCTPOEHUS] MaTepraAa, OOIeNPUHATHIA MOHATUHHBIN U KaTerOPUAAbHBIH anmapaT, Hen3MeHHble Aedu-
HUILIMH, TPUHIUIIBI 3aKOHOAAQTEABCTBA U T.1I. B TO )ke BpeMst HabAIOAQeTCsI COOCTBEHHBIN B3rASIA 3aKOHO-
TBOPIIA HAa HAI[MOHAABHYIO CHCTEMY 3aKOHOAATEABCTBA, COAEPKAHNE OTACABHBIX 3aKOHOAATEABHBIX AaKTOB
U UX MeCTO B CUcTeMe IpaBa. B 1995 roay B Poccuiickoii Peaeparun 6p1a mpuHAT CeMeHHBIH KOACKC, KOTO-
PbIi BCTYIHA B AelicTBHe ¢ 1 MapTa 1996 ropa nocae Koaekca o 6pake u cembe PCOCP 1969 ropa. Cemeii-
HBIA KopeKC P® oxBaTbIBaeT IIMPOKUIM KPYT CeMEHHBIX OTHOLICHHH, BMEIIATeAbCTBO FTOCYAAPCTBA CBEACHO
AO Pa3yMHOTO MHHHMYMa, BBEACHO AOTOBOPHOE PEeI'YAUPOBAHHE PSIAA OTHOLUIEHUH MEXKAY YACHAMU CEMbH.
B HeM He COAEPIKUTCA HOPM, HOCAIIMX YUCTO AEKAAPATUBHBIN XapaKTep, IPeAIIMCaHNA HPaBCTBEHHOTO Xa-
paKTepa CBEACHBI AO MUHMMYMa, yCTpaHEeHa Ype3MepHas U He BCETAA OIPaBAAHHAsS AAKOHMYHOCTb HEKO-
TOPBIX cTaTe, 4To uMeao MecTo B KoBC PCOCP [1, c. 45]. Kopekc Pecriybanku Kaszaxcran «O 6paxe (cy-
IPY’KeCTBE) U ceMbe» OT 26 AeKabps 2011 ropa OTMEHHA AeHCTBHe KoaeKca «O 6pake u cembe» 1998 roaa,
KOTOPBIH O6bIA IpUHAT 1ocAe Kopeka KasCCP 1969 roaa.

CTpyKTypHO€E HallOAHEHHE KOAEKCOB OTAMYAETCA, 4YTO OTPaXKaeT CAaMOCTOSATEABHOCTb Ka)KAOTO Hesa-
BHCHMOTO I'OCYAQPCTBA. ABTOHOMHUSA I'OCYAAPCTB IIPEATIOAAraeT YCTAHOBACHME IIPABOBBIX IIPEANIHCAHUH,
OTPXKAIOIIUX CBOEOOPA3HOCTh I'OCYAAPCTBEHHON ITOAUTHKH M MEHTAaABHOCTH CTpaHbl. Koaekc Pecrry6an-
ku Kasaxcras, B oTAn4ne OT POCCHICKOT0 aKTa, BKAIOYAeT OTACABHBIE TAABBI O CYPPOraTHOM MaTepPUHCTBE
U IPUMEHEHUHU BCIIOMOTAaTEAbHBIX PEIIPOAYKTHBHbBIX METOAOB U TEXHOAOTHH, IPOBEAEHHE AKKPEAUTAIIUU
areHTCTB 10 YCbIHOBACHHIO. PasaeAeH Ha 0011yI0 1 0COOEHHYIO YaCTH, TOCACAHSASA HAa3bIBAeTCSI «AKTBI Ipa-
YKAQHCKOTO COCTOSIHUS», COXpPAaHHUB IpUBep)keHHOCTh OCHOBaM 3aKOHOAATeAbCTBA O Opake u cembe CCCP
U COIO3HBIX pecrybAnK 1968 ropa u pecrybAMKaHCKOMY KOAEKCY 1969 roaa. ITombiTka crcTeMaTH3auu
HOPM BHYTPH KOAEKCa OKa3aAach HEYAQUHOH, IOCKOABKY, BO-IIEPBBIX, B IIpeaesax O61iell 4acTH IPHHIIUIIBI
$OpMUPOBaHUSA Pa3AEAOB OCTAAUCDH IIPEIKHUMH, U, BO-BTOPBIX, HESICHBI KPUTEPUHU BbiAeAeHUsA OcobeHHOM
qacTy [2, ¢. 50]. Poccuiickas Qepepanns Mo-nHOMY BBICTPOHMAA CUCTEMY 3aKOHOAATEABHBIX aKTOB, PETYAU-
PYIOIINUX OTHOLIEHHUS C YIaCTHEM YACHOB CEMbH, BBIACAVB OTHOIICHHUA U3 AKTOB TPAYKAAHCKOTO COCTOSIHUA
B ®3 «O6 aKTax rpa)KAAHCKOT'O COCTOSHUSA », TAK KaK 9TH OTHOLIEHHA cOorAacHo cT. 47 'K PO aBadrorcs npea-
METOM I'PayKAQHCKOTO ITpaBa. OTHOIIEHUS 10 OIIeKe U MONIeYUTEAbCTBY peryaupyrorcsa P3 «O6 oneke u mo-
MeYUTeAbCTBE», TOTAQ KaK B KasaxcTaHe MOPSAKY YCTAHOBAGHHS ONEKU MAU MOIIEYHTEABCTBA MOCBAIIEHA
otaeAbHas raaBa Koaekca o 6pake (cympykecTBe) U ceMbe.

HoBoBBepeHHnEeM 060UX KOAEKCOB ABAAIOTCA HOPMBI 00 aHAAOTHH 3aKOHA M aHAAOTHUH IIpaBa: TO Bpe-
Ms He I03BOASIAO BO3HUKHYTb OTHOIIEHHAM, HOPMAaTUBHO HE YPETryAUPOBAaHHBIM [3, . 27]. Byayuu ¢e-
A€PAaTHUBHBIM F'OCYAAPCTBOM, COBpeMeHHas Poccus ocoboe BHUMaHHe YAEASET CYBEPEHUTETY CYO'bEKTOB
Depepanny, IpeAOCTaBAAS UM BO3MOKHOCTD PeIIaTh HA MeCTe YKU3HEHHO BaYKHbIE BOIIPOCHI CEMBU B paM-
kax TpeboBanuii Koncrurynuu PO u CK PO. Pazymeercs, 1 3Ta CTOpoHa AeATEABHOCTH MECTHBIX OpTa-
HOB B 4aCTH, Kacarollefcs FOCYAApCTBEHHOI'O PerYAUPOBAaHUs CeMelHbIX OTHOIIEHUH, He MOTAA He Y4u-
TBIBaTbCA [4, ¢. 37]. B coorBeTcTBUU O cT. 72 KoHcTuTynuu PO cemeliHOe 3aKOHOAATEABCTBO HAXOAUTCS
B COBMeCTHOM BepeHHH Poccuiickoit Pepepannu u cydobextoB Poccuiickoit Pepepannn. 3aKoHbI Cy6b-
eKToB PO peryaupyror cemellHble OTHOLIEHHS, KOTOPBbIe YKa3aHbI B cTaTbe 2 CeMeHHOT0 KOAEKca II0 BO-
IIpOCaM, OTHECEHHBIM K BeAeHHI0 cyObekToB Poccuiickoit Pepepanuu KopekcoMm, u 1o Bompocam, Hero-
CPeACTBEHHO HacToAMMUM KoAeKcoM He yperyAupOBaHHBIM. B 4acTHOCTH, TAKUMU SIBASIOTCS: IIOPAAOK
U YCAOBHS, IPU HAAUIHH KOTOPBIX BCTYIACHUE B OpaK B BUAE HCKAIOUEHHUS C YIETOM 0COOBIX 00CTOA-
TEABCTB MOXKET OBITh pa3pelleHO A0 AOCTIDKEHHUS BO3PACTa IIECTHAALIATH A€T; BBIOOP CYIpyraMu IIpH 3a-
KAIOYeHUHU Opaka paMHUANH, 06pa3oBaHHOHN IyTeM npucoepAnHeHuA. [Iopno6HOro popa HOpMBI 00bAC-
HSAIOTCS TeM, 9TO POCCHS — 3TO MHOTOHAIITMOHAABHOE TOCYAAPCTBO, CO CBOMMHU TPAAULUAMH H 0COOBIM
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MHPOBO33peHHeM. B To ke BpeMs KOHCTpyKIusA a63. 2 cT. 13 CK PO o cHmxeHHH 6payHOro Bo3pacrta
He M03BOAfET IIOAHOCTBIO AOCTHYb IIOCTAaBACHHOH Iear. HallMOHaAbBHbBIE TPAAULIMH MPEAIOAATAIOT LIU-
POKHH OXBaT IPEACTaBUTEACH TOU UAM HHOHU HAaIJMOHAABHOCTH, OHH BBICTYIIAIOT COIJHAABHBIMH HOPMaMHU,
IpaBHAAMH, a He «HCKAIOUEHUAMU» [5, ¢. 89]. AOCTHIKeHHEM COBPEMEHHOCTH CTAaAU IIPUOPUTETHI B Ce-
MeHHOM IIpaBe: NHTEPeChl CeMbH KaK TAKOBOH U MHTepechl pebeHKa. AOCTOMHCTBOM 3aKOHOAATEAbCTBA
Poccun n KazaxcraHa cAeayeT IpU3HATh HAaAUYHeE CIIeIIMaAbHOM TAABBI O IIpaBax pebeHKa, B KOTOPYIO UM-
naemeHTHpoBaHbl moaoxkeHus Kousennun OOH o npaBax pebenka. ITpaBo pebeHKa BrIpa)KaTh CBOe MHe-
HHe [IPY PellIeHUU B CeMbe AI0OOT0 BOIIPOCaA, 3aTPArMBaOIIETr0 ero HHTEPECHI, a TAK)Ke OBITh 3aCAyIIaH-
HBIM B XOA€ AI060T0 CYyA€OHOTO HAM AAMHHHUCTPATHBHOTO Pa3bHUpaTeAbCTBA — 9TO PE3YABTAT BKAIOUEHHUS
B HAI[MOHAABHYIO IIPAaBOBYIO CHCTEMY MEXAYHAPOAHOU HOPMBI: TOCYAQPCTBA-YIaCTHUKH 00€CIIeInBaIOT
pebeHKy, ciocobHOMY cPOPMYAHPOBATH CBOM COOCTBEHHbIE B3TASIABL, IPABO CBOOOAHO BBIPAXKATh 3TH
B3TASIABI IIO BCEM BOIIPOCAM, 3aTParUBaIOIIUM pebeHKa, IpHYeM B3TAfAAM peOeHKa YACAACTCH AOAYKHOE
BHHUMaHHE B COOTBETCTBHH C BO3PACTOM M 3PEAOCTbI0 pebeHKa. BbIAO TPOU3BEAEHO CYIIEeCTBEHHOE H3-
MeHeHHe HHCTUTYTa AAUMEHTHBIX 0053aTeAbCTB, B YaCTHOCTH, CO3AQH HHCTUTYT AAUMEHTHOTO COTAAIIle-
HUS, BHECEHBI KOPPEKTUBBI B IIPABOBOE PET'YAUPOBAaHUE YCBIHOBACHHUSA, YACACHO OOABIIIe BHUMAHUA $pop-
MaM YCTPOHCTBA AeTeH, OCTaBIINXCS 0e3 IoNeYeHUs POAUTEALH.

YcuaeHHe AUCIIO3UTHBHBIX, AO3BOAUTEABHBIX HaUaA 00eCIIeYrAN CeMeHHOe TPaBO AOTOBOPHBIMH OTHO-
IICHUSIMH MEXXAY YACHAMU CeMbH. BpauHbIM AOTOBOPOM CYIPYTH BIIPaBe OIMPEACAUTb CYAbOY KaK HMyIlie-
CTBa K@)XAOTO U3 HUX, TaK U 061jero uMyiectsa. Cylpyru U HHbIe YACHbI CEMbH MOTYT 3aKAIOUATh MEXKAY
co00¥ TpayKAQHCKO-TIPaBOBbIE AOTOBOPBI 110 IIOBOAY AMYHOTO MMYylecTBa. He NpOTHBOpEYUT MMIIepaTHB-
HBIM HOPMaM CeMeHHOTO 3aKOHOAATEAbCTBA 3aKAIOUEHHE AOTOBOPOB 00 0OBEANHEHNN Pa3A€ABHOTO UMY-
I[eCTBA CYNPYroB B OOLIYI0 COOCTBEHHOCTh, COBMECTHYIO AUOO AOAEBYIO, HAIIPUMEp, KOTAA CYIIPYTH CO3AA-
10T KPeCThSIHCKOE XO3SIHCTBO B COOTBETCTBUH CO CIIEI[HAABHBIM 3aKOHOM [6].

DpauHo-ceMeliHbIe OTHOIIEHUS IOCACAHHUX AT AEMOHCTPHUPYIOT HAaKOIIACHUE «CIIeITUPUICCKUX IPAK-
THUK OpauHO-CeMEeHHbIX B3aHMOAEHCTBUH». AO CHX IIOP OCTAIOTCS 3a IIPEACAAMH HHTEPECOB OTeYeCTBEHHO-
TO 3aKOHOAATEeAs HOBbIE, HO YK€ PacIpOCTpaHEHHbIE PEAAUU CeMEHHBIX OTHOLIEHHH: SMOPHOHbI, GaKTH-
JecKue OpavyHble OTHOLIEHUs, CyAbOa Opaka P CMeHe [10Aa, COBMECTHbIE AOATH CYIIPYTOB, CypporaTHoe
MaTepuHCTBO [7]. Obpaiaercss BHUMaHHe Ha HeOOXOAUMOCTb AOTTOAHUTH CK PO cTaTbeil, onpeaeasorieit
COAep)KaHHe OCHOBHBIX TEPMHHOB CEMEHHOTO ITPaBa, TAKUX KaK: OpaK, CeMbsl, POAUTEAH U AMIIA, UX 3aMeHsI-
IOIIIHe, MECTO JKUTEAbCTBA pebeHKa 1 Ap. [8]. Bcs AeATeAbHOCTb HayYHOTO COOOIIeCTBa, IPABOIPUMEHUTEAS
1 B KOHEYHOM HTOTE 3aKOHOAATEAS HaIlpaBACHA Ha peaAnsannio KoHIeNuu rocyaapCcTBeHHON ceMeHON
noAuTHKY B Poccuiickoit Pepepariiu Ha mepruoa A0 2025 roaa [9] u KoHrneniuy ceMeiHON U reHAEPHOM
noauTuku Pecrrybanku Kasaxcran poo 2030 roaa [10].

AHaAU3 CTPYKTYpPBI CeMEHHOIO 3aKOHOAATEABCTBA, OCHOBHOTO KOAUQUIIMPOBAHHOT'O AKTA ABYX T'OCY-
AApPCTB, I03BOASIET KOHCTaTHPOBATh, YTO HOPMbI COBPEMEHHOT'0 3aKOHOAATEABCTBA B I[EAOM COOTBETCTBYIOT
Tpe6GOBaHUAM OOIIeCTBEHHOTO PAa3BUTHs, 00AAAAIOT OOIIHOCTHIO U Ay TEHTUYHOCTBIO IPABOBBIX B3TASIAOB,
XOTA U He BCeraa cosepiieHHbIX. [IpusHanue Ka3axcTaHOM CypporaTHOro MaTepUHCTBA B KadeCcTBe IIPeA-
MeTa CeMEeHHOro IIPaBa U BKAIOUEHHE B KOAEKC HOPM AQHHOI'O MHCTUTYTA CTOUT IPUBETCTBOBaTh. [IpaBo-
BOE PeryAHpOBaHME OTHOIIEHUHN CYppOraTHOIO MaTepHUHCTBA B Poccuy HaXOAUTCA B 3aTSXKHOM IIpoIecce
06CyKACHUsI yIeHBIMH, IIPAKTHKAMH, 3aKOHOTBOPIIEM, MEAULIMHCKUM co061ecTBOM. CunTaeM, 4To HeobXo-
AMIMO BBIAEAUTb AOTOBOP CYpPpOTaTHOTO MaTePUHCTBA B OTACABbHYIO TAaBy CeMeliHOTO KOAeKCca U pa3pelluTh
TeHeTHYECKUM POAUTEASM OBITh 3aIIMCAHHBIMH B KaueCTBe POAUTEACH 6e3 coraachs CypporaTHOH MaTepHu.

Brarouenne B CK PO no npumepy KasaxcraHa HOHATHIHOTO anmapara, pa3paboTaHHOTO HAayKOH, — 9TO
BOINIPOC GOABIIIe HAYYHOTO TIO3HAHUS, YeM 3aKOHOAATEABHOTO PACCMOTPeHHUs. AUHAMHUYHOCTD 00IIeCTBEH-
HBIX OTHOIIIEHUH, COIIMOKYABTYPHBIX M HAI[JHOHAABHBIX 0COOEHHOCTEM 00513pIBaeT 3aKOHOAATEAS OBITH TH6-
KHM 1 MOOHABHBIM IIpH GOPMHUPOBAHUHU IIPaBOBOH HHPPACTPYKTYphI. MHaue 3aKOH OYyAeT IIOABEPIKEH I10-
CTOSTHHBIM M3MEHEHHSM, YTO He CIIOCOOCTBYeT CTabHABHOCTH IPaBOBOro obopoTa. Heapss coraacuTbes
¢ peureHueM o BoipeAeHHH B Koaekce o Opake (cympyskecTBe) u ceMbe Pecriybanku Kaszaxcran OcobenHoi
JaCTH, IPEAMETOM PerYAHPOBaHHUSI KOTOPOH SIBASIOTCS OTHOLIEHUS MEXAY TPaKAAQHAMU U TOCYAAPCTBEH-
HBIM OPTaHOM, IIOCTPOEHHBbIE [10 METOAY BAACTH U IIOAUMHEHH. AOTMYHee IOCTYIIHA POCCUHCKUIN 3aKOHO-
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AATeAb, OIIPEACAUB MECTO AAHHOT'O MHCTUTYTA B I'pa)KAQHCKOM KOAEKCE U CO3AAB OTAEABHBIN 3aKOH, pery-
AVIPYIOUIUH NPOLEAYPY COBEPLIEHUA 3aIIUCEH aKTOB IPAXKAAHCKOI'O COCTOSHUA.

B Koaexc Kasaxcrana BkalodeHa 6oabinas ctaThsi « OCHOBHBIE MOHATHUSA, UCIIOAb3yeMble B HACTOS-
mem Koaexce». KaloueBoe OHATHE «CeMbs» OMPEAEAAETCS KaK KPYT AHUI], CBA3aHHBIX HMYI[eCTBEHHDI-
MH U AUYHBIMHU HEHMYLIeCTBEHHBIMU IIpaBaMU U 00A3aHHOCTAMH, BBITEKAIOIIMMU U3 Opaka (cympyske-
CTBa), POACTBA, CBOMCTBA, YCHIHOBACHHUS (YAOUEPEHHS) AU HHOH pOPMBI IPUHATHS AeTeH Ha BOCIIUTaHHUE
U IIPU3BAHHBIMU CIIOCOOCTBOBATH YKPENIACHHUIO M Pa3BUTHIO CEMEHHOI0 3aKOHOAaTeAbCTBa. I1o cyTH, 3a-
KOH BOCIIPHHSA OIIPEAEACHUE HayKH COBETCKOTO CeMEHHOro IpaBa, BRIpabOTaHHOE Ha OCHOBE NPHU3HA-
KOB CeMbH, BBIABACHHBIX 00IIeCTBEHHBIMU HAayKaMU B I1eAOM. [TOHATHE CeMbHU CBA3aHO C yCTAHOBACHHUEM
Kpyra YA€HOB CeMbH, 00Pa3yIOIIHX ee COCTAaB, U OH OIPEAEASeTCs I0-PasHOMY B 3aBUCHMOCTH OT LieAeH
IIPaBOBOTO PET'YAUPOBAHHUS B Pa3AUYHBIX OTpAcAAX IIpaBa. [10aToMy BKAIOUATh AQHHOE NOHATHE B CeMe-
HBIH KOAEKC HelleAeco0bpasHo.

Csoe 3akpenaeHue B Kopekce KasaxcTaHa IOAYYHAH TOHATHUA: ceMeliHOe II0AOXKEHHE, POACTBEHHHKH,
CBOHCTBO, A€TCTBO, pebeHoK, 6anskue poactBeHHHKH. CK PO B cTathe 06 06CTOATEABCTBAX, IPEIATCTBY-
OLIMX 3aKAIOUEHHIO OpaKa, KaTerOpUIo «OAM3KHE POACTBEHHHKH» pacKpbiBaeT Gppasoi «pOACTBEHHUKH
IO TIPSIMOH BOCXOASIIEH M HUCXOAAIIEH ANMHUH» U pacIIUPPOBKU — KTO IOHUMAECTCS IIOA IOAHOPOAHBIMHU
U HETIOAHOPOAHBIMHU OpaThsMU U CeCTpaMH, 4TO 110 cpaBHeHHUIO ¢ Koaekcom o 6paxe (cynpyxectse) u 6pa-
ke Kasaxcrana Hanboaee COOTBETCTBYeT IIOCTAaBACHHOH LeA — (pOPMHUPOBAHUIO KATETOPUAABHOTO alllia-
pata. CK PO ncnoapsyer rmoHsaTHe «pebeHOK», B CMbICAE AHI[0, HE AOCTHUTIIIee BO3PACTa BOCEMHAALIATH AT
(coBepureHHOACTHS), U pebEHOK, OcTaBLIMICA Oe3 noneyenus poauteseid. Koaexc Pecnybanku Kasaxcran
TIOIIIeA AAQABIIIE U 3aKPEIHA TaKoe 0coboe MPaBOBOe COCTOSIHHE pebeHKa KaKk pebeHOK-CUpoTa U pebeHOK
(AeTH), HAXOAAIIHECS B TPYAHOR sKu3HeHHOH cutyanuu. 3akoHoM PK ot 01.04.2019 Ne 240-VI nyukr 20 Ko-
AeKca — pebeHOK (AeTH), HAXOASIINECs B TPYAHOH JKU3HEHHOH CUTYaINH, ObIA HCKAIOUEH U AOTIOAHEH IT0A-
nyHKTOM 30-1) pebeHOK (AeTH), HYXXAQIOLIUICS B CIIEI[HAABHBIX COIIMAABHBIX ycAyrax. ITo ¢T. 2 6pauHo-ce-
MelHOe 3aKOHOAATEABCTBO AHIIb OITpeAeAsieT GOPMBI U TIOPIAOK YCTPOHCTBA B CEMBIO AETEH-CHUPOT, AeTeH,
OCTaBIINXCA Oe3 MoneueHns poauTeaeil. AaHO OpHIIMAABHOE OTIPEACACHUE ABTOTaM U COLIMAABHBIM rapaH-
THSAM AAS MHOTOAETHBIX ceMei (11. 1 ¢T. 71-1), AOTIOAHUB AQHHBIH ITYHKT 60A€e TOAHBIM COAECPIKaHHEM MHO-
ropetHas cembs. [IpeacTaBAsieTCs, YTO 9TO BONPOCHI COLUAAPHOU MMOAUTHKU [OCYAQPCTBA, a He IIpeAMeTa
ceMelHOro Ipasa.

[TpuHIHI paBeHCTBA MPaB U 00SI3aHHOCTEN POAUTEAEH B OTHOLIEHUH CBOUX AeTell (POAUTEAbCKUE
IpaBa), 3aKPEMACHHBIH B 3aKOHE, 00YCAOBACH COIIMAABHOM NMPUPOAOH POAUTEABCKO-AETCKUX OTHOLIEHHH
U BO3AOKEHHOM Ha HHX 3aKOHOM OTBETCTBEHHOCTBIO 32 pebeHKa. PeaAnn TaKOBBI, UTO OCYIeCTBACHHE PO-
AMTEABCKHX IIPAB B CEMbe paclipeAeAsdeTCss HEOAUHAKOBO. OTIIbI AKTUBHO YYacTBYIOT B BOCIIUTAaHUU AETEH,
OAHAKO HaCKOABKO aKTHBHO 9TO YYaCTHe, OTIPEAeAAeTCs ero nproputeramu [11]. OTcyTcTBHE HEOOXOAUMBIX
AASI pa3BUTHSA pebeHKa POAUTEABCKUX PECYPCOB OTPaHHYUBACT BOSMOXKHOCTH PYHKIITHOHHPOBAHUS KaXKAO-
ro U3 y4aCTHHKOB 9TOr0 Ipoliecca — caMoro pebeHka, oTia u Matepu [12].

TpaAUIIMOHHO CBOMCTBO PacCMaTPUBAAOCH HAaYKOH B ABYX HaIIPABAEHHUAX: MEXKAY OAHUM CYIIPYTroOM
U POACTBEHHHUKAMH APYTOTO CYIIPyra HAH MEXAY POACTBEHHUKAaMU 000HX CyIpyroB. ITo o61jeMy mpaBUAy
OTHOILIEHUS CBOICTBA B CEMEHHOM IIpaBe IOPUAMIECKUMH PaKTaMu He ABAAIOTCA. OAHAKO AAS OTHOILCHHH
CBOMCTBA MEXAY OTYMMOM (Mavexoi) U MachIHKOM (ITapdepHIieil) 3aKOH cAeAaA UCKaIoueHue. [Ipu onpeae-
ACHHBIX YCAOBHUAX MEXAY HUMH BO3HHUKAaeT aAUMEHTHOe 0043aTeAbCTBO. FIMEHHO 3TO 00CTOATEABCTBO BOC-
IpUHAA 3aK0H KasaxcTaHa M OIpeAeAHA CBOHCTBO KaK OTHOIIEHHE OAHOTO U3 CYIPYTOB K OAU3KUM POA-
CTBEHHHKAM APYTOrO CYIIpyra.

Bpak (cympyskecTBO) — 9TO paBHOIPABHBIH COI03 MEXAY MYXUYHHON U XKEHIUHOH, 3aKAIOUEHHBIH
pu CBOOOAHOM M IIOAHOM COTAACHU CTOPOH B YCTAaHOBAEHHOM 3aKOHOM Pecniybamku KasaxcraH mopsipke,
C IIEABIO CO3AQHHSA CEMbH, IIOPOXKAAIOIIUN UMYIIeCTBeHHbIE U ANYHbIC HEUMYIIIeCTBEHHbIE ITpaBa U 00s3aH-
HOCTH MeXAy cynpyramu. Kak AOGpOBOABHBIH COI03 MY>KUHHBI U YKEHIUHbI, 3aKAIOUEHHBIH B OpraHax 3a-
IIFCH aKTOB IPAYKAQHCKOT'O COCTOSIHUA, onpeaeasieT 6pak u CK P®. B Poccuu npeAnpHHIMAANCH TOIBITKH
Y3aKOHHUTH paKTHUeCKHe OpadHble OTHOLIEHHUS KaK He 3aperHCTPUPOBAHHBIN B YCTAHOBAEHHOM ITOPSIAKE
COI03 MY)KYHMHBI 1 )KEHIIIUHBI, IPOKUBAIOIIUX COBMECTHO U BEAYIIHX 0b1iee xo3aicTBO. HermprusHaHue Tako-
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O COI03a 3aKOHOAATeAeM He CHUMaeT IIOTPeOHOCTH peraaMeHTHPOBATh UMYILeCTBEHHbIE OTHOIICHHUS AHII,
HAXOASIIUXCS B IPOAOAKUTEABHOM PaKTHUECKOM OpadyHO-CeMeHHOM coo3e.

Cratbs 11 Koaekca o 6pake (cynpyxKecTBe) U ceMbe AeAaeT aKI[eHT Ha HeAOMYIIeHHe 3aKAIOUeHUS
Opaka MeXAY AHUIIAMU OAHOTO II0AQ, YTO BBITEKAET U3 OIMpPeACACHHA OpaKa KaK COI03a MYXXUHHBI U JKeH-
muHbl. CeroAHs 3aKOHOAATEABHO Hepa3pelleHHOU ABAseTCs CyAbOa Opaka IIpH CMeHe II0Aa OAHUM M3 CY-
HpyroB. AUIIaM, COCTOSIIIUM B CO03€, 3aKAIOUEHHOM MEXKAY AHIIAMU OAHOTO II0AQ, IPU3HAHHOM OpaKkoM
U 3apeTHUCTPUPOBAHHOM B COOTBETCTBHU C 3aKOHOAATEABCTBOM TOCYAQPCTBA, B KOTOPOM TaKOH Opak pas-
pellleH, a TAKXKe AUIAM, ABASIOIIUMCS IPAKAAHAMH AQHHOT'O TOCYAQPCTBA M He COCTOSAIMX B Opake, o CK
P® 3anpemieHo 6bITh YCBIHOBUTEASIMH pebeHKa. HeTpaAUIIMOHHAs CeKCyaAbHast OPHEHTALUSA IPEIATCTBY-
eT AWI[y UMeTb IIpaBo ObITh ychiHOBUTeAeM (cT. 91 Koaekca o 6pake (cympykecTBe) u cembe Pecrybau-
ku Kasaxcran).

Cynpy:»xecKu# coro3 06pasyeT 00OIIyI0 COBMECTHYIO COOCTBEHHOCTDb Ha HMYIIIECTBO, HAKUTOE B Opaxe.
KoaeKchI TpeAycMaTpHUBAIOT ABa BUAA AOTOBOPA MEXAY CYIPYraMH, KacaloIUXCs UX 001iel coOCTBEHHO-
CTH. JTO OpavHbIN AOTOBOP U COTAALIIEHUE O paspeAe obuiero umymectsa. B Kazaxcrane B caydae criopa
pasAeA 061I1ero UMyIecTBa CyIpyroB IPOU3BOAUTCS, B TOM YHCA€, H B MEAMATHBHOM HOpsiAke. B Poccun
CIIOPBI, BO3HUKAOIINE U3 CeMEHHBIX IPaBOOTHOLIEHUH, MOT'YT OBITh pa3pelleHbl C y4aCTHEM ITIOCPeAHH-
Ka (MepmaTopa), Ho CeMeHHBIN KOAEKC He COAEP)KUT MPSAMOro ykaszauus. Oco6eHHOCThIO OpavHOro AO-
rosopa 1o 3akony KasaxcraHa IBASIeTCS TO, YTO OH MOXKET IIPEAYCMOTPEeTh UMYI[eCTBEHHbIE IIPAaBa AeTeH,
POXXACHHBIX HAU YCBIHOBAEHHBIX B Opake (cympyskectBe). [ocyAapcTBO cTapaeTcsi MaKCMMaAbHO obecre-
YHUTb NIPaBa U UHTEPEChI AeTel, HO NIPU 3TOM NTOAMEHSAETCS CYIIeCTBO CeMEeHHBIX OTHOIIEHHH, BO3HHUKA-
I0IUX U3 Opaxa.

3alura UMYILIeCTBEHHBIX IIPaB U HHTEPECOB YACHOB CEMbH 00eCIIeunBaEeTCs TOAOKEHUAMU KOACK-
COB 00 AAMMEHTHBIX 00513aT€AbCTBAX YACHOB CeMbH. VICIIOAB3YST AO3BOAUTEABHBIH METOA IPABOBOTO pery-
AVWPOBAHUSA, YCTAHOBAEH TaKOH CIIOCOO yIAAThI aAMMEHTOB KaK IIPEAOCTaBACHHE UMYIECTBa, HO He B c00-
CTBEHHOCTH. EcAM ObI conmasbHas QYHKIMA IpaBa HMeAQ IIEABI0 «COOCTBEHHOCTD», TO HCIIOAB30BAACA OBl
TePMHUH «IIePEAAET», KaK 9TO CBOHCTBEHHO TPAYKAAHCKO-TIPABOBBIM CACAKAM O IlepeAade UMYIeCTBa B CO0-
CTBEHHOCTb. [IpeAOCTaBACHHOE HMYIIIECTBO MOXKET OBbITh HCIIOAB30BAHO TOABKO AASI AOCTIIKEHUS IIeA€BOTO
Ha3HaYeHHsI AAMMEHTOB — obecIiedeHue KU3HeAeI TEABPHOCTH IpakAaHKHa [13, ¢. 52].

CypporaTHoe MaTepUHCTBO, CyppOraTHas MaTh U AOTOBOP CYpPPOTraTHOTO MaT€PHHCTBA PACKPBIBAIOTCSA
B Kopexce Kaszaxcrana. Caep0BaTeAbHO, AAHHBIE OTHOLIEHUsI OTHECEHDI K IIpeAMeTy ceMeliHoro npasa. Ha-
OAIOAQETCSI CXOACTBO B IOHUMAHHH TOTO, YTO CyppOraTHOe MaTepUHCTBO — 3TO BBIHALIMBAHUE U POXKAE-
HHe pebeHKa (B TOM YHCAe TIPEKAEBPEMEHHbIE POABI) 110 AOTOBOPY. B Poccuu paHHbIe oTHOLIEHHUS pa3bpo-
canbl o HopMaM CK, @3 «O6 ocHOBax oXpaHbI 3A0pOBbs TpaxkAaH B Poccuiickoit Pepepanun», TK PO, 3
«O6 aKTax TpayKAQHCKOTO COCTOAHUA». O IMPaBOBOH IMPUPOAE, MECTe AOTOBOpA CYpPpPOraTHOTO MaTepHH-
CTBa U HEOOXOAUMOCTH €T0 COBEpIICHCTBOBAHUA 0OCYKACHHe B HAYYHOH CpeAe UAET AaBHO. B Hayke ecTh
TOYKA 3peHUs, YTO IIPEAMET AOTOBOpa — PU3HNIeCKas HEIIPUKOCHOBEHHOCTb CYppPOraTHON MaTepH, KOTO-
pasi, 3aKAI0Yast TAKOH AOTOBOP, PACIIOPsKAETCsl CBOUM IIPABOM Ha GH3UUECKYI0 HEIIPHKOCHOBEHHOCTS [14].
ITpepAaraeTcs 3aKpeIHTh 0053aTeABHOCTh TPEXCTOPOHHETO AOTOBOpPA C YYacTHEM OpraHa ONEeKH U IOoIle-
uyuteabcTBa [15], BHecTH B CK PO 11 @3 «O6 aKTax rpa’KAQHCKOTO COCTOSHUS» U3MEHEHUs], TI03BOASIIOLIIHE
MY)KYUHE U )KeHIIHE, AABIIIX COTAACHe Ha IPUMEHEeHNe BCIIOMOTAaTeAbHBIX PeIIPOAYKTUBHBIX TeXHOAOTHH,
OBITH 3aIIMCAHHBIMHU POAUTEAIMH (pOAHTeAeM) pebeHKa B KHUTe 3allHCel POXKACHHH U IIpeAyCMaTpHUBalo-
I[He OrpaHUYEHHU OCIIApPUBAHUA OTIOBCTBA HAM MAaTepUHCTBA IIPH IPUMEHEHUU TaKUX TEXHOAOTHH [16].
ITo ct. 192 Koaekca Kaszaxcrana B cayuae poxxaeHHs pebeHKa, COTAACHO AOTOBOPY CYppPOTaTHOTO MaTepHH-
CTBa, CYNIPYT'H 3alIACBIBAIOTCA €0 POAUTEASIMU B KHUTE 3aIIMCEH aKTOB O POXKAEHHUU. B IjeAoM mpaKTHuKa
Poccun BAET 10 MyTH [IPU3HAHUSA POAUTEASIMU peOeHKa reHeTHIeCKUX poauTeaeil [17]. BoAbIIMHCTBO Y-
A€OHBIX pa3bupaTeAbCTB 0OYCAOBACHO IIPOTHBOPEUUAMH ACHCTBYIOIIETO POCCHHCKOrO 3aKOHOAATEABCTBA
U TIPUXOAUTCS Ha Iapbl, KOTOPbIE He COCTOAT B OQUIIHAAPHOM Opake, HAM OAMHOKHX JKeHIIUH [18, c. 57].
Pecniyb6anke KazaxcraH, 3akpenuBiel IpaBo Ha 3aKAIOUEHHE AOTOBOpA CYPPOraTHOTO MaTePUHCTBA TOAb-
KO CYIIpyTaM, YAQAOCh H30eKaTh 3TOH IPoOAEMBI.

B 2017 roay BcTynuaa B AeficTBHe raaBa Koaekca Pecriybanku KasaxcraH o npueMHOM ceMbe, He SIBAS-
IOLIeHCS ONEKOH MAH IOTIEYUTEABCTBOM, B 0TAMUHe OT Poccuu. Ilepepada peTeld, ocTaBIINXCA Oe3 mormeye-
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HHSA, OCYIECTBAAETCS IO AOTOBOPY O TIepeAade AeTEH-CUPOT, AeTeH, OCTABIINXCA 6e3 MOIeYeHUs POAUTe-
Aeit. Poccutickas @eaepanus B 2008 roay oTHecAd ACATEABHOCTD IPHEMHBIX POAUTEACH K OKAQ3aHUIO YCAYTH
32 BOSHArPOKAEHHE, a 3aKOH KasaxcTaHa mpeAycMaTpUBaeT omaary 3a Tpya. C uroas 2025 roaa B IpaBoBOH
o6opor KaszaxcraHa BBOAUTCS ITpHeMHas IPOdecCHOHAAbHAsA ceMbs. APyroil ¢opMoi 3aIIUTHI IpaB U HH-
TepPeCOB ACTEH-CHPOT, AeTeH, OCTAaBIINXCA 6e3 IOIeYeHNsI POAUTEAEH, SIBASIETCS TOCTeBast CeMbs, He H3BECT-
Has POCCUHCKOMY 3aKOHOAATEABCTBY. POPMOH OIIEKU U NOIEYUTEAbCTBA ABASETCS IATPOHAT, BOSHUKAIOIIUI
U3 AOTOBOpA O Iepepade pebeHKa Ha MaTPOHATHOE BOCIIUTAHHE, 3aKAI0YaeMOTO MEKAY AMIIOM, BbIPA3UB-
MM JKeAQHHUe B3ATh peOeHKa Ha BOCIIUTAHUE, K OPTaHOM, OCYILIeCTBAAIOIIUM QYHKIIMH IO OIIeKe HAH I10-
ne4uTeAbCTBY B Pecrrybanke Kasaxcras.

B Bonpocax ycerHOBAeHHA CT. 128 CK P® 1 cT. 92 Koaekca Kasaxcrana ycTaHaBAMBaeT pa3HHUILY B BO3-
pacTe MeXXAY YCBIHOBHTEAEM, He COCTOSIIINM B OpaKe, U YCbIHOBAsIEMbIM peOEHKOM He MeHee LIeCTHAALIATH
AeT. ITpu ycbiHOBAeHNH pebeHKa OTIYMMOM (Madexoil) HaAUYHe PasHUIBI B BospacTe He Tpebyercs. [Toue-
MY He YKa3aHO, YTO Ha POACTBEHHHUKOB pebeHKa Toxe He AOAKHA PACIIPOCTPAHATHCS AAHHAS HOPMa, BEAD,
coraacHo 1. 4 cT. 124 CK P, poACTBEHHHUKH UMEIOT IPEUMYILeCTBEHHOE NIPaBO IIPH YCBIHOBAEHHH, HO 3TO
IPEUMYIECTBO 3A€Ch He TIOATBEPKAEHO.

Ob1meTeopeTHIeCKUM ABASETCS BBIBOA 00 OAMHAKOBOCTH MEXaHU3Ma PEer'YAHUPOBAaHHSA CeMEHHbIX OTHO-
IIeHUH AAHHBIX CyBepeHHBIX rocyAapcTB. [Tocae pacmapa CCCP dpopmupoBaHue ceMelTHOTO 3aKOHOAATEAD-
CTBa U NpaBa IIPOUCXOAMAO B OAHOM HAIlpaBAEHHH, UTO SIBASETCS OTpaykeHHeM IIpeeMcTBeHHOCTH. [IpaBo
KaK IBACHHE HAXOAUTCS B IIOCTOSHHOM Pa3sBUTHH, O YeM CBUAETEAbCTBYET PAa3HBIN B3TASA KKAOTO 3aKOHO-
AATeAd Ha CUCTEMY CEMeHHOT0 3aKOHOAATeAbCTBA U CTPYKTYPY KOAUPUIIMPOBAaHHOrO aKTa. IIpaBo A0AKHO
AOCTHUTATh COLIUAABHON aA€KBaTHOCTH U MIPHBOAUTD K YCTOHYHBOCTH OOLIeCTBEHHBIX OTHOIIEHUH HCXOAA
U3 UHTEPECOB IPAKAAHUHA, O0IeCTBA U TOCYAAPCTBA. AAS Yero HY)KHO pasyMHO HCIIOAB30BAaTh AOKTPH-
HaAbHbIE YUEHHUS U PellIeHuUst CyAeOHON mpakTHKY. HecMOTpst Ha CyBepeHUTET FOCYAAPCTB, paHee NMEIOLIHX
001IITyI0 3aKOHOAATEABHYIO 6a3y, IleAecO00pa3HO CYILIeCTBOBAHNE EAMHOH CTPYKTYPhI CHCTEMBI CEMEHHOTO
3aKOHOAQTEABCTBA, YTO He HCKAIOYAET CAMOCTOATEABHOE COAEPIKaHHe IPABOBBIX HHCTHTYTOB C Y4€TOM 06-
I[eCTBEHHBIX, COIIMOAOTUYECKUX U KYABTYPHBIX OCOOCHHOCTEH.

BUBAMOTPAOUIECKUI CITUCOK

1. TTueannnena A. M. CemeiiHoe mpaBo Poccuu : yueOHHK A BY30B. 6-¢ u3a. M. : HOPMA, 2009. 720 c.

2. AesymkuH A. H. TeopeTrueckas MOAEAb IOCTPOEHHUS CUCTEMBI CEMEHHOT'O 3aKOHOAATEABCTBA TOCY-
AapcrB-yuacTHukoB CHI : monorpadusa. M. : KOHUTHU-AAHA, 2014. 328 c.

3. CemeliHoe npaBo : yuyebHUK / b. M. 'onraao, I1. B. Kpamennunukos, A. FO. Muxeesa, O.A. Pysako-
Ba ; oA pea. I1. B. Kpamennnnukosa. M. : CraryT, 2008. 302 c.

4. HevaeBa A. M. CeMeliHOe IIpaBoO: Kypc AeKLIUH. 2-e usa. M. : IOpuct, 2001. 320 c.

5. Aexanosa E. E. [IpaBoBas peraaMeHTaI[isi MUHUMAaABHOTO OpaYHOTr0 BO3pacTa: HCTOPHS U COBPEMEH-
HOCTb // AKTyaAbHBIe IpobAeMbI poccuiickoro mpasa. 2020. T. 15. Ne 8 (117). C. 84-93.

6. Axanpap6ek B. A. O6s3areabcTBeHHBIE OpauyHO-ceMeliHble oTHOIIeHUs // BectHuk Ilepmckoro yHu-
Bepcutera. 2012. N2 3 (17). C. 89-94. URL: http://www.jurvestnik.psu.ru

7. Mep3sasakosa . C. K Bonpocy o HecoBepIIeHCTBe CeMeHHOr0 3aKOHOAaTeAbcTBa Poccuiickoit Pepe-
paruu // TocypapcTBeHHast BAACTh M MecTHOe camoynpasaenue. 2020. Ne 1. C. 10-16. URL: https://www.
consultant.ru

8. Aesymkun A. H. HanpaBaenus cosepuiencTrBoBanusa CeMeliHoro koaekca Poccuiickoit ®epepanuu //
CeMeiiHoe 1 xuAnIIHOe mpaBo. 2018. Ne 1. C. 55-57. URL: https://www.consultant.ru

9. Pacnopsxenue IlpaBureabctsa PO ot 28.08.2014 N21618-p // C3 P®. 2014. Ne 35. Cr. 4811.

10. Ykas IIpesupenra Pecnybanku Kasaxcran ot 06.12.2016 Ne384. URL: https://adilet.zan.kz

11. Avdeyeva A. «Involved fatherhood» in present-day RUSSIA: childcare strategies // Social Sciences.
2013.Ne22 (2). C. 107-117. URL: https://populationandeconomics.pensoft.net

12. Kharlamenkova N. Paternal role in gender identity differentiation // Social Sciences. 2008. N2 39 (1).
C. 82-95. URL: https://lib.ipran.ru

13. Boponuna C.B. Coraamenue o6 ynaaTe aAMMEHTOB: TeOpHs U IpaKTUKa // HorapuaAbHBIN BecT-
HUK. 2016. Ne7. C. 44-53.



128 Poccmincko-A3maTckimi MpaBoOBOM XXy pHa

14. Kupuuenko K. A. OmnpeaeseHne mpeaMeTa AOToBOpa CypporaTHOro MarepuHcTBa // CeMelHOe U XKH-
aungHoe mpaso. 2016. Ne1. C. 9-11. URL: https://www.consultant.ru

15. Buykosa B.A., lllep6ak A. 0. O npobaemax HHCTUTYTa CypporatHoro MmarepuHcTsa B Poccun // Ce-
MelHOe U JKHAUIHOe 1paBo. 2019. N2 6. C. 7-12. URL: https://www.consultant.ru

16. Pasanckuii B. B, bubuxkos E. B., Bappoaromees A.T., Kycaiiko T.A. 3akoHonpoekTt «O BHECEHUH U3-
MEHEHHH B OTAEAbHBbIE 3aKOHOAATeAbHbIE aKThl Poccuiickoit Peaepaliiy B YaCTH FOCYAAPCTBEHHOM peru-
CTpallMM POXKAEHHUs peOeHKa, B pe3yAbTaTe IPUMEeHEHHs BCIIOMOTATEAbHbIX PeIIPOAYKTUBHBIX TEXHOAOTHH»
oT 24.05.2018 N2473140-7. URL: https://sozd.duma.gov.ru/bill/473140-7

17. O mpuMeHeHHH CyAAMH 3aKOHOAQTEABCTBA IIPH PACCMOTPEHUH AEA, CBA3AHHBIX C YCTAHOBACHHEM
npoucxoxaeHus pereil: Ilocranosaenue Ilaeryma Bepxosroro Cyaa PO ot 16.05.2017 N2 16 // broaaeTeHb

Bepxosnoro Cyaa P®. 2017. Ne7.
18. AametiknHa E. lO. ITpaBoBbIe pobAeMbI CypporaTHOro MaTepHHCTBA // 3aKkoH U mpaso. 2021. Ne1.

C. 56-59.



MexayHapoLHO-MPaBOBble VI CPAaBHUTENIbHO-MPAaBOBbIe NCCIe[0BaHNA 129

YK 341
BBK 67.91

OTAEJIbHbIE OCOBEHHOCTU NPUHATUA
N BCTYNJIEHUA B CUJTY KOHBEHLIUWU
N PEKOMEHOAUWN MOT

. B. SapybuH
CeBacTorno/ibCKuv rocyapCTBeHHbIN yHuBepcuTeT (CeBacTorosis, Poccusi)

B crarbe paccMaTpHuBaroTCa 0COOEHHOCTH KOHBEHIIMH M peKOMEHAAIIMH MexXAyHapOAHOM OpraHHU3aluu
tpypa (MOT), Kacaromuecs: IpOLeAypBI X IIPUHATHS, KOTOPAsi AAST ABYX AQHHBIX MEXAYHAPOAHBIX aKTOB
ABASIETCA OAMHAKOBOM, U BCTYIIACHUSA B CHAY, KOTOpas XapaKTepHa TOABKO A KoHBeHIIuM MOT, mockoab-
Ky pekomeHAannu MOT 1o cBoe#l CyTH He SIBASIOTCS MEXKAYHAPOAHBIMU AOTOBOPAaMH U He TPebyIoT paTu-
$UKAIUY TOCYAAPCTBAaMHU-YACHAMHU AQHHOH MEXAYHApOAHOH opraHusanuu. OTAeAbHOE BHUMAHUE YACAA-
eTCsI CHCTEME TPeXCTOPOHHET0 COTPYAHUYECTBA (TPUIIAPTU3M), IPEAYCMATPHUBAIOIIEr0 YIacTHe 110 YeThIpe
IPEACTaBUTEAS OT Ka)XKAOT0 rocypapcrBa-uaeHa MOT (ABa IPaBUTEABCTBEHHBIX ACAETATa, OAUH IIPeACTa-
BHTEAb OT pabOTHHKOB, APYTOil — OT paboTopareAeii), PYHKIIMOHHUPOBAHHE KOTOPOTO SIBASETCS OTAMYH-
TEAPHOI 0COOEHHOCTBIO AAHHOH MEXXAYHAPOAHOH OpraHu3aluu. TakKe B CTaTbe PacCMaTPUBAETCS BOIPOC
0 MoMeHTe puobpereHus kouseHnueir MOT craryca Me>XAYHapOAHOTO AOTOBODA.

KaroueBble cAOBa: KOHBEHIIUsA, PEKOMEHAALUA, MEKAYHAPOAHBIH aKT, Me>KAyHapOAHAsl OpraHU3aLUs
TPYAQ, TPUIIAPTU3M, MEXKAYHAPOAHOE IIPAaBOTBOPYECTBO, BCTYIIACHHE B CHAY MEXAYHAPOAHOIO AOTOBOPA.

SPECIFIC FEATURES OF THE ADOPTION AND ENTRY INTO
FORCEOF ILO CONVENTIONS AND RECOMMENDATIONS

D. V. Zarubin
Sevastopol State University (Sevastopol, Russia)

This article examines the specific features of International Labour Organization (ILO) conventions and
recommendations, including their adoption process, which is identical for both international instruments,
and their entry into force, which is unique to ILO conventions, as ILO recommendations are not, by nature,
international treaties and do not require ratification by ILO Member-States. Particular attention is paid to
the tripartite system of cooperation, which involves four representatives from each ILO Member-State (two
government delegates, one representative of workers, and one representative of employers), a distinctive
feature of this international organization. The article also examines the moment at which an ILO convention
acquires the status of an international treaty.

Keywords: convention, recommendation, international act, International Labour Organization,
tripartism, international law-making, entry into force of an international treaty.
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PEeAN MEXAYHAPOAHBIX aKTOB IO BOIIPOCAM TPYAQ, 3aKPEIASIOINX i KOHKPETH3UPYIOLIUX MEXKAY-
HapOAHbIE TPYAOBbIE CTAHAAPTBI, KOTOPBbIE TPEACTABASIOT COO0I MUHIMAaAbHBIN YPOBEHb TPYAOBBIX
paB ¥ rapaHTHH, 0OecrieynBaeMblii FOCYAQPCTBOM Ha HAIIMOHAABHOM YPOBHE IIPH HCIIOAHEHHH UM
IPUHATHIX Ha ce0s MEXKAYHAPOAHBIX 00513aT€ABCTB U (HAN) IIPU AOOGPOBOABHOM CAEAOBAHUH IOPUAMIECKH
He 0053BIBAIOIIUM €T0 MEXXAYHAPOAHBIM TPYAOBBIM HOpMaM [1, c. 74], ocob6oe MecTO 3aHHMAIOT KOHBEH-
IIUM U peKOMeHAANU MeXXAyHapOAHO# opraHusanuu Tpyaa (Aasee — MOT). AaHHbIe aKThI, KaK OTMeda-
eT A.X. MUHra30B, SIBASIFOTCS «OCHOBHOHM (pOPMOI MeXAYHAPOAHO-IIPABOBOTO PErYAUPOBAHUSI TPYAa» (2,
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c.77]. 1o cOCTOSIHUIO Ha CETOAHAIIHUN AeHb (CeHTI0pDb 2025 1.) B pamkax MOT 65140 npuHATO 192 KOHBEH-
nuu U 209 peKoMeHAAINH, KacAIOIIMUXCSA IMUPOKOTO CIIEKTPa BOIIPOCOB B cdepe TPyAd. DTO IMOATBEPIKAAET
3ameyvanue [. C. CkauKkoBOH O TOM, YTO «HOpMOTBOpUYeckas AeATeabHOCTb MOT BecbMa aKTHBHa M PasHO-
obpasHa 1o copep)kaHuio» [3, c. 37].

B AOKTpHHE MEXAYHAaPOAHOTO TPYAOBOTO IpaBa KoHBeHIIUU MOT onpeAeAstoTCs KaK «MHOTOCTOPOH-
HIUe MEXAYHapOAHBIE AOTOBOPBI, IIOAAEKaIIKe paTuuKanuu crpagamu-uaeHaMu MOT u mocaeayromemy
HCITOAHEHHUIO B 3aKOHOAATEABCTBE M IIPAKTHKE 3THUX CTPaH» (4, ¢. 45]. B cBOI0 ouepeab, IOA pEKOMEHAALIHSI-
mu MOT nonumaercs «obpalieHHOe K TOCYAQPCTBaM II0XKeAAHHe, IPEAAOKEHHE BBECTH COOTBETCTBYIOLIHE
HOPMBI B HALIHOHAABHOE 3aKOHOAATEABCTBO» [5, €. 22].

Kousennuu u pexomenpannu MOT 06Aapai0T HEKOTOPBIMH IOPUAMIECKUMU 0COOEHHOCTSIMHU, OTAH-
YAIOIMMHU UX OT APYTHX MEXKAYHapOAHBIX aKTOB, CPEAH KOTOPBIX, Ha HAIIl B3TASIA, 0CO00e BHUMaHHe CTO-
UT YA@AUTD CACAYIOLIHM.

OaHa 13 ocobeHHOCTel KOHBeHIMH U pekoMeHAanuid MOT cBs3aHa ¢ MpoIeAypOH UX IPHHATHS, KO-
TOpas AAT ABYX AQHHBIX MEKAYHAPOAHDIX aKTOB ABASIETCS OAMHAKOBOM.

Coraacno nyHKTaM 1 1 2 ct. 19 YeraBa MOT, konBeHnuu u pekomenpanuu MOT npuHuMaroTcs pee-
HeM MexayHapoaHOH KoHepeHun Tpyaa (Aasee — MKT), HabpaBIIuM OOABIIMHCTBO B ABE TPETH IO-
AOCOB AeAeraToB, pucyTcTByomux Ha ceccun MKT [6]. P.III. AaBAeTTrHABAEEB OTMEYAET, YTO «B AAHHOM
CAy4ae OTCYTCTBYIOT AUTIAOMATHYECKHE [IePeroBOPhI, HO MIPUHATHIO KOHBEHIIUH [IPEAIIECTBYIOT 00CyXAe-
HUs Ha KOHQEepeHIINH, [10 MHOTUM [1apaMeTpaM CXOAHOH ¢ MapAaMeHTCKUMHU accaMbaesmu» [7, ¢. 96-97].
B cBA3M C 3THM B I1epBOI TOAOBHHE ABAALIATOIO BEKA IPEACTABUTEASIMH IIPABOBOM AOKTPHHBI IPOBOAHUAACDH
aHAaAOrHA HOpMOTBOpuecKoi mponeAypbl MOT ¢ BHyTpUrocyAapCTBEHHBIM 3aKOHOAATEABHBIM IIPOLIECCOM
Y BBICKA3bIBAAHUCh TOUKH 3PEHUsSI O HAAHAIIMOHAABHOM XapakTepe koHBeHIInH MOT. Hanpumep, B 1930 r. us-
BecTHBIN ¢ppanny3ckuil opUcT JK. CeAb IpeAAOKHA KOHIEIINIO, olIpeaessdomyto koHBeHIun MOT B ka-
JeCTBe «MEXAYHAPOAHBIX 3aKOHOB», npuHUMaeMbIXx MKT Kak «MeXAYHapOAHBIM 3aKOHOAQTEABHBIM OP-
raHom» [8, c. 182-185]. KoneuHo ke, cAeAyeT OTMETHTDb YCAOBHOCTH IpeAAoskeHHBIX JK. CeaeM noHATHH,
IIOCKOABKY CYI[eCTBOBAHHE TAKUX IIPABOBBIX IBACHUH KaK «MEKAYHAPOAHDIH 3aKOH» U (MAH) «MEXAyHa-
POAHBII 3aKOHOAATEABHBIN OPTaH» IIOCTABUAO ObI TOA COMHeHHe QYHKIIMOHUPOBAaHHE OCHOBOIIOAATAIOIIIX
HavyaA MEXAYHAPOAHOTO IIpaBa, C OAHOHM CTOPOHBI, KACAIOLIMXCS Pa3pabOTKH U IPUHATHS MeXKAYHAPOAHBIX
HOPM ITIOCPEACTBOM COTAACOBaHHA BOAb CyO'BEKTOB MEXAYHAPOAHOTO IIpaBa, C ADYTOH CTOPOHBI, CBSA3aH-
HBIX C AOOPOBOABHOCTBIO T'OCYAQPCTB IIPU BHIPQIKEHUU UMH COTAACHS C 0043aTeABCTBAMHU 110 KOHKPETHBIM
MEKAYHAPOAHBIM AOTOBOPaM.

Ocoboe BHIMaHHEe HEOOXOAUMO 0OpaTuTh Ha cocTaB AeaeraroB MKT, yuacTByromuX B IPHUHATHH KOH-
BeHIMH u pekoMeHpAanuit MOT.

B coorBerctBuM c 1. 1 ¢T. 3 M 1. 1 cT. 4 YcraBa MOT B pabore MKT 0T Ka)KAOTO FOCyAQpCTBa-4A€HA
MOT npuHEMAIOT y4acTHe 10 YeThIpe IPEACTABUTEAS, KKABIA U3 KOTOPBIX UMeeT IIPABO HHAUBUAYAABHO-
IO TOAOCA 10 BCeM BOIIpocaM, paccmarpuBaeMbiM Ha MKT: ABa IpaBUTeABCTBEHHBIX ACACTATA, OAUH IIPEA-
CTaBUTEAb OT PabOOTHUKOB, APYroit — OT paboTopateaeii [6]. C.A. FIBaHOB OTMeYaeT, YTO «COOTHOILIEHHE
npeacTaBuTeAei (2:1:1) yCTaHOBAEHO AASI TOTO, YTOOBI IIPAaBUTEABCTBEHHAsI TPYIIIIA KMeAA TAKOH e Bec,
KaK U IPYIIIbI TPYASLIUXCS U IPEAIPUHUMATEAEH, B3sTble BMECTe, AUDO YTOOBI OHA MMeAd IPEUMYIIECTBO
HaA 3TUMH IPYIIIAMH, B3ATBIMU B OTACABHOCTH» [9, ¢. 29]. D10 0becneunBaeT cbaraHCHPOBaHHOE ITPEACTA-
BUTEAbBCTBO MHTEPECOB BCEX CTOPOH OTHOIEHHUH B cdepe TpyAa.

Takast crcTeMa TPeXCTOPOHHEr0 COTPYAHUYECTBA (TPUIIAPTU3M) SIBASETCS OTAUYUTEABHOH 0COOEHHO-
ctbro MOT, KoTOpas, Kak noadepkusaeT A. Moa, B IepBble F'OABI CYIeCTBOBAaHHU AAHHOM MeXAYHApOAHOM
OpraHU3alUH BOCIIPUHUMAAACH KaK PaHee He UCIIPOOOBaHHasA U COBEPIIEHHO HOBast pOpMa COTPYAHUUECTBA
MeXAY OpraHHU3alusIMK pabounx u paboropareaeii [10, c. 44]. [To muenuto X. TeTTa, yuacTre mpeacTaBuTe-
Aeit pabOTHHUKOB U paboropaTeseil mo3BoaseTr MOT MCIIOAB30BaTh KOHKPETHBIE B3TASIABL, OIIBIT M 3HAHUS
9THX I'PYIII, @ TAKXKe TApaHTHPYeT OCHOBAHHYIO Ha TPEXCTOPOHHEM KOHCEHCYce (IPaBUTEAbCTB, pabOTHH-
KOB U pabotopareaeit) pesiteabHocTs MOT [11, c. 20].

ITo mpuumHe TOrO, uTO peKoMeHAanuu MOT 1o cBoe CyTH He ABASIOTCA MEKAYHAPOAHBIMHU AOTOBOpa-
MU 1 He TpebyroT parudukannu rocypapcrsamMmu-dseHaMu MOT (0OHHM cAyKaT OPHEHTHPOM AASI TOCYAQPCTB
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IpH pa3paboTKe HAIIMOHAABHOTO 3aKOHOAATEABCTBA U [IPABOIIPHIMEHEHHSI), CAEAYIOIIasi 0COOEHHOCTD, CBS-
3aHHAs CO BCTYIIACHHEM B CHAY ME&XKAYHAPOAHO-IIPAaBOBOTO AKTa, XapaKTepHa TOABKO AAd KoHBeHIMH MOT.

ITo ob6uiemy mpaBuAy u caokuBIIeiics npakTiuke MOT, KOHBEHIIMM BCTYNAIOT B CHAY 10 HCTeUeHUH 12
MeCsILeB CO AHS perucTpalun [eHepaAbHBIM ApeKTOpoM MexayHapoaHoro 610po tpyaa (Aasee — MBT)
paTHPUKAIUOHHBIX TPAMOT ABYX TOCYAAPCTB-YACHOB. AASl KQKAOTO HOBOTO YYaCTHHKA KOHBEHIIUH, ee
BCTYIIAGHHE B CHAY OIIPEACASETCS HCTeueHHeM 12 MecsIeB II0CAE AAThI PErUCTPALUH COOTBETCTBYIOLIETO
AOKYMEHTA O paTHU(PUKAIIIH.

Heo6x0AMMO OTMETHUTD, YTO 332 PEAKHM HCKAIOYeHHeM KoHBeHIuu MOT MoryT coaeparb U HHbIE
IIPABHAQ, ONIPEACASIIOIINE IIOPSAOK UX BCTYIACHMS B CHAY. B IIepBylo ouepeAb, 9TO OTHOCHUTCS K TaK Hasbl-
BaeMbIM MOpcKuM KoHBeHIMAM MOT. Hanpumep, Aas Bcrynaenus B cuay Korsernuu 2006 ropa o Tpyae
B MOPCKOM CYAOXOACTBE HEOOXOAUMO OKOHYAHHeE 12-MeCsIYHOTO TePHUOAA C AAThI PETHCTPALIMU AOKYMEHTOB
o0 ee parudukanuu He MeHee 30 rocyaapcTBamMu-yaeHaMu MOT, o61as A0AsI BAAOBOM BMECTUMOCTH TOPTO-
BOr0 $AOTA KOTOPBIX COCTaBAseT 33 mpoueHTa [12]. PaBHBIM 06pa3oM, AAst BCTYNIAeHUSA B cUAY KOoHBeHIUH
Ne 180 MOT «O npoAOAKUTEABHOCTH pabouero BpeMeHH MOPSIKOB U YKOMIIA€KTOBAaHUHU CYAOB SKUIIXKaMH»
HEOOXOAMMO OKOHYAHHe 6-MeCSIHOTO [IEPHOAA C AAThI PETUCTPALIUU AOKYMEHTOB O e€ paTHU(UKALNY ATH
rocypapcrB-uaeHoB MOT, Tpu U3 KOTOPBIX PaclioAararT BAAOBLIM PETHCTPOBBIM TOHHA)KEM HE MEHee OA-
HOTO MMAAMOHA TOHH [13]. Taxke B KauecTBe IpHMepa MOYKHO IPUBECTH KOHBEHIIUH, IPUHATBIE B IIePBbIe
roab! AeateabHOCTH MOT. B wactHOoCcTH, KoHBennus Ne2 MOT «O 6e3paboTuiie» BCTYIAeT B CHAY B ACHb
usBemleHusa [enepaapHpiM AupekTopoM MBT Bcex rocypapcrB-uaeHoB MOT 0 perucrpanuu AOKyMeHTOB
o parudukanuu Tpex rocyaapcrs-uaeHoB MOT [14]. B aroit cBsisu A. K. BexsiiieB BbIAAUA TPU KPUTEPHS,
KOTOpbIe IIPUMEHSIOTCS AASL YCTAHOBAEHHUS IIPABUA BCTYNACHUS B cHAy KoHBeHIMH MOT: 1) uncao patu-
$UKAIMOHHBIX IPAaMOT; 2) paTUHUKALUA KOHBEHIIUH rocyaapcTBaMu-uaeHaMu MOT, 6e3 KOTOpbIX HeBO3-
MOYKHO ee BCTYIIACHHUE B CHAY; 3) IEPUOA, IPEAIIECTBYIOLINI BCTYIIACHHIO KOHBEHI[UH B CHAY [5, . 19].

CTOHUT OTMETHUTD CYLIECTBYIOUIYIO B OPUANIECKOH AOKTPHHE AUCKYCCHIO OTHOCUTEABHO CBS3H BCTYII-
Aenus koaBeHIIMH MOT B cuAy 1 ux mpaBoBoro craryca. OCHOBHOM BOIIPOC 3aKAIOYAeTCsA B TOM — 00Aaaa-
eT au npuHATast HAa MKT KOHBEHIIUA 0 TPyAe CTaTyCOM MEKAYHAPOAHOT'O AOTOBOPA AO €€ BCTYIIACHUS B CHAY.
H.A. ArotoB orMedaer, 4To «koHBeHIIUH MOT mprnobpeTaroT cTaTyc MeXXAYHAPOAHBIX AOTOBOPOB TOABKO
IIOCA€ TOTO, KaK BCTYIIAIOT B CHAY, HAOpaB AOCTaTOYHOE KOAMYeCTBO patudukanuii» [15, c. 24]. [Ipeacras-
As€TCS, YTO BCTYIIACHUE HAU HEBCTYIIAeHHEe B CHAY KoHBeHIIMU MOT He MOkeT U3MEHHUTDb ee OPUAUYECKOHN
IPHUPOABI KAK MEXKAYHAPOAHOI'O AOTOBOPa, KOTOPasi «COCTOUT B TOM, UTO OH €CTb BbIpa’keHHe COTAACOBAH-
HOH BOAH, HHTEPECOB, IIO3UIINH FOCYAAPCTB» [16, ¢. 72]. Bcrynaenue B cuay kouBeHnnu MOT osHauaer To,
9TO OHA CTaAa 0053aTeAbHOU AAST paTUPUIIMPOBABIINX FOCYAAPCTB U TIOAAEKUT UCTTOAHEHUIO UMH, TT09TO-
My HaMH paspeaseTca MHeHHe O. M. AMeTHCTOBa, KOTOPBIHM IIOAUEPKHYA, 4TO B cuAy YctaBa MOT «pomx-
HBIM 00pa3oM IPUHATOE U IIOATIMCAHHOE pellleHre [eHepaAbHOM KOHepeHIINH IIPHOOpeTaeT TOT XapaKkTep,
KOTOPBIH AOTOBOPHAHCH IIPHAATH EMY TOCYAAPCTBA, — MEXAYHAPOAHOTO AOTOBOpa (KOHBEHIIMH) UAM aKTa,
He MMEIOIIer0 AOTOBOPHOM CHABI (PeKOMEHAAIIMHN), — CPasy e [10 OKOHYAHNHU YKa3aHHOU MPOLEAYPbI» [4,
c.52].

TakuM 06pa3oM, MOABOASA UTOT BBIIIEU3AOKEHHOMY, MOJKHO CAEAATh OOLIMI BBIBOA O TOM, YTO KOH-
BeHIUHU U pekoMeHAAuH MOT 06Aapal0T HEKOTOPBIMH IOPHAUYECKUMU 0COOEHHOCTAMH, OTAUYAOIIH-
MU HUX OT APYTHX MEKAYHAPOAHBIX aKTOB, KOTOpbIe, B YaCTHOCTH, CBA3AHBI CO CIEIMAABHON IPOLEAYpPOH
UX IIPUHATHA (ABASETCA OAMHAKOBOH AASI ABYX AQHHBIX MEXXAYHAPOAHBIX aKTOB) U HX BCTYIIACHHEM B CHAY
(xapakTepHa TOABKO AAST KoHBeHIMH MOT).
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BHE[OPEHME NPEBEHTUBHOIO OMNbITA MCJTAMCKOW
PECNYBJINKN UPAH B POCCUNCKYIO ®ELEPALIMIO
B OBJIACTU OXPAHbI KYJIbTYPHbIX LLEHHOCTEWN
HAPOOOB

A. . Maranosa
YHei6mHCKOM rocynapCcTBEHHbIV yHMBEpCUTET (YensbuHek, Poccus)

B cTaTbe mpeAMeTOM HCCAEAOBAHUA ABASETCS MOCATATEABCTBO Ha KYABTYPHBIE IIEHHOCTH HapOAOB. AK-
TYaAbHOCTb TeMbI 00yCAOBAEHA HEOOXOAUMOCTBIO TIPEAYIIPEXKACHHS U IIpecedeH st IPeCTYIACHUH B AQH-
HOH cdepe BBUAY YBEAUUEHHU YUCACHHOCTH IIPECTYIHBIX OCATATEABCTB Ha 00'bEKTHI KYABTYPBI, UTO B CBOIO
ouepeAb BAHUAET Ha COXpaHEHHEe KYABTYPHOT'O AOCTOSIHUA KaXKAOH CTpaHbl, ee HCTOPHIO U Hanuto. lleab pa-
00TbI — MpOaHaAM3UPOBaTh ONBIT McaaMckoit Pecriybanku VpaH U BO3MOXKHOCTh BHEAPEHUS AAHHOTO
OTIBITA B 3aKOHOAATEABCTBO Poccuiickoit Pepepanmu. C MOMOIIBIO METOAQ AaHAAN3A HCCACAOBAHA ACATEAD-
HoCTb OpraHr3alyuy 110 KYABTYPHOMY HaCACANIO, HAPOAHBIM IIPOMBICAAM M TYpH3My paHa, conocTaBaeHa
C AeATeABHOCTBI0 MuHHCTepCTBa KyAbTYpbl Poccuiickoit Peaepaniii. ABTOPOM CA€AaHbI BLIBOABI OTHOCH-
TEAPHO BO3MOXKHOCTH PacIINpeHHUs HOAHOMOYUI MUHHCTepCTBa KYABTYpbI Poccuiickoit Pepepanyu B 06-
AACTH OXPAHBI, IPEAYTIPEKACHUSA U IIPeCedeHNs IIPeCTYIACHUH, CBA3aHHDIX C IOCATATeAbCTBOM Ha KYABTYP-
HbIe [eHHOCTH HApOAOB B PaMKaxX KOMIIeTEeHIIUH BBIIIEYKa3aHHOIO OpraHa. B cTaTbe paccMOTpEH HHCTUTYT
YTOAOBHOH OTBETCTBEHHOCTH PpU3MUYECKUX U IOPUANUECKHX AUII, @ TAK)XKe OTMeYeHa B)KHOCTb OOMeHa OIIbI-
TOM U 3alLIUTHI KYABTYPHOTO HacAeAUs He TOAbKO Pecriybauku Mpan u Poccuiickoit Pepeparun, HO U ApPY-
T'UX CTPaH.

KaroueBbIe cAOBa: KyABTYPHBIE IIEHHOCTH, OXpaHa 00 bEKTOB KYABTYpPHOTO HacAeaus, Mcaamckas Pec-
ny6anka MpaH, yroAOBHast OTBETCTBEHHOCTb IOPUANYECKUX ALY, IPECTYIACHUS IPOTUB KYABTYPHBIX II€H-
HOCTEH, 00'beKTbI KYABTYPBI, IPEeBEHTHBHBIN OIIBIT.

IMPLEMENTATION OF THE PREVENTIVE EXPERIENCE OF THE
ISLAMIC REPUBLIC OF IRAN IN THE RUSSIAN FEDERATION IN THE
FIELD OF PROTECTION OF CULTURAL VALUES OF PEOPLES

A.F. Manapova
Chelyabinsk State University (Chelyabinsk, Russia)

This article examines attacks on the cultural property of peoples. The relevance of this topic stems from
the need to prevent and combat crimes in this area, given the increasing number of criminal attacks on
cultural sites, which in turn impacts the preservation of each country's cultural heritage, history, and nation.
The purpose of this work is to analyze the experience of the Islamic Republic of Iran and the possibility of
incorporating this experience into the legislation of the Russian Federation. Using analytical methods, the
activities of the Organization for Cultural Heritage, Folk Crafts, and Tourism of Iran are examined and
compared with those of the Ministry of Culture of the Russian Federation. The author draws conclusions
regarding the possibility of expanding the powers of the Ministry of Culture of the Russian Federation in the
area of protection, prevention, and suppression of crimes related to attacks on the cultural property of peoples
within the purview of the aforementioned body. The article examines the institution of criminal liability for
individuals and legal entities and notes the importance of exchanging experiences and protecting the cultural
heritage of not only the Republic of Iran and the Russian Federation, but also other countries.
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caamckasa Peciybamka MpaH ABAsSeTCS APKUM IPUMEPOM MYCYABMAHCKOH IIPaBOBOH AOKTPHHBI,

OCHOBAaHHOMW Ha PEAUTHH, B KOHEUHOM cueTe, Ha Bepe B Aaaaxa. Mcxops u3 noaoxxkenut KopaHxa,

TOABKO Y AAAaxa ecTb IIpaBa Ha pOpPMHPOBAHUE IIPABHA, TO €CTh Ha 3aKOHOTBOpYecTBO. [IpaBo-
TBOpYECKasi ACSITEABHOCTD BAACTEH IBASIETCS PE3YABTATOM IIOHUMAHUs BOAU AAAaxa. AaHHbIe 0COOEHHOCTH
3aTPYAHSIOT IIOHMMaHUe npaBa Pecriybauku VpaH HeMyCyAbMaHCKHMH clieninaArctamu. C Apyroi cTtopo-
HBI, HA0OOPOT, TaKas CHCTeMa BbI3bIBAET HHTEPEC, U B3TASABI 9TOH CTPaHBI Ha IPEAOTBPALeHUE, IIPEAY-
IpeXACHHE U TPOPHUAAKTUKY IPECTYIIACHUH UMEIOT IPAaKTHIeCKUI HHTePeC AASl BCeX 3apyOeIKHbIX CTpaH,
B TOM uncAe Aas Poccuiickoit Qepepanun.

CaeAyeT OTMETHTD, UYTO BaXKHOCTb KYABTYPHOTO HAaCACAHS AAACKO BBIXOAUT 32 PaMKHU MX IIPOCTOH 9KO-
HOMHYECKOH LIEHHOCTH, IIOCKOABKY OHHU IIPEACTABASIOT COOON Ba)KHOE BbIpAXKEHHE HUCTOPHH, TPAAUIUH
U KYABTYPBI OIIPEACACHHON HalluU. YHUUTOXKeHHE KYABTYPHBIX LIEeHHOCTeH MOXeT UMeTb 3HauUTeAbHbIe
AOATOCPOYHbIE IOCACACTBUSA AAS KYABTYPHOH CaMOOBITHOCTH HallMU. BoAee TOTO, YHUYTOXKEHHE KYABTYP-
HBIX IIeHHOCTEH 3aTparuBaeT He TOABKO HaCeA€HHE CTPAHbI, HO U CIIOCOOCTBYET YMEHBIIEHHIO KYABTYPHO-
ro pasHoobpasusa Mupa. TakuM 06pa3om, IpUBAeYEeHHE K YTOAOBHOH OTBETCTBEHHOCTH HAIIPAaBACHO Ha 3a-
IUTY KYABTYPHOH CaMOOBITHOCTH Pa3AUYHBIX HALIUH U KYABTYPHOTO pa3HOOOpasus MHpa.

B AaHHOH paboTe HCIOAB30BAAUCH Hay4HbIe MaTePHUAAbI YUEHBIX-I0pUCTOB. KpoMe Toro, ¢ momouibo
001IIeHayYHBIX ¥ YJaCTHOHAYYHBIX METOAOB PACCMOTPEHbI MEXKAYHAPOAHBIE aKThI, 3aKOHOAATEABCTBO McAaam-
ckoit Peciybauku Mpan n Poccuiickoii Pepepaniny B 00AaCTH OXPaHbI KYABTYPHBIX IleHHOCTEH. AaHHbIe Ma-
TePHAABI TIO3BOAUAH aBTOPY OIIHCATh IPOOAEMATUKY AAHHOH CTaTbU U HAHTH METOABI pelLIeHHA.

Bamcnocme coxpaneHus KyAbmypHuix yeHHocmetl Hapo0os. Vipan — rocyAapCcTBO ¢ MHOTOBEKOBOM HC-
TOpHeH, OAHA U3 CTapeHIINX [IUBUAU3AIUH MHpa, BO3HUKIIas 104TH 7000 AeT Hazap, 6aaropaps yemy Ha ee
TEPPUTOPHUH CYLIECTBYeT OOABIIOe KOAUYECTBO KYABTYPHBIX IAMATHUKOB [1, c. 84]. B pe3yabrate MycyAb-
MaHCKOe TOCYAAPCTBO YSI3BUMO Ha Ipabey, TOPrOBAIO, XHIIeHHe U KOHTPAabaHAY KYABTYPHBIX IIeHHOCTEH
COBpeMeHHbIMHU OPraHU3allMOHHBIMH IPECTYIHBIMH IpyNnamMu [2, ¢. 92]. ImenHo nosromy MpaH HeoAHO-
KpaTHO TpebGOBaA PECTUTYI[UH CBOUX aKTHBOB M IIPOU3BEACHUH HCKYCCTBA MHPOBOTO 3HAYEHUsI, KOTOpPbIe
OBIAM TIPHUCBOEHBI HeAeTaAbHBIMU crtocobamu. Bo Bpemena aonnactun Kapxapos, To ectb B 1900 roay, Me-
KAY UPAaHCKUM U PpaHIy3CKMM IIPaBUTEAbCTBAMU IIOAIIMCAH AOTOBOP, B CUAY KOTOPOTO (PAHIy3bl ITOAY-
YHAHM HEOCIIOPUMOE IIPAaBO HA PACKOIKHU U IIOMCKU HPAHCKUX UCTOPUYECKUX MecT. COrAaCHO BbILIeyKa3aH-
HOMY AOTOBOPY, @ B IOAQBASIIOIEeM OOABLIMHCTBE CAYYaeB C ero HapylleHHeM, BO OpaHIUIO B pe3yAbTaTe
IIOMCKOB OBIAO IIEPEAAHO MHOXECTBO IPEAMETOB HCTOPUIECKOTO U KYABTYPHOI'O 3HAUeHHUs, OAHUM U3 KO-
TOPBIX ABASETCA KOAEKC XaMMYpaIli, AATUPOBaHHBIH 60aee 4000 AeT HazaA, KOTOPBIH TAKKe, IOMUMO 3TO-
ro, IPeACTaBAsIeT COO0H cTapeHIInil MICbMEHHbIH 3aKOH YeAOBeYeCcTBa. B HacToslee BpeMs HAXOAUTCS
B AyBpe, B [Tapmxke [3].

3axonodamervcmeo Pecnybiuxu Hpan 6 6opvbe c nocszamerbcmeamu Ha KysbmypHole yeHHocmu. Pa-
tudunuponas Kousernnnu FOHECKO 1954 u 1972 ropa, Peciybanka Fpan BBeaa yrOAOBHYIO OTBETCTBEH-
HOCTb 33 MHOT'HE AeSHMs, COBeplIaeMble IPOTUB KYAbTYPHBIX IJeHHOCTeH, B YaCTHOCTH, AAHHOH KaTeropuu
[PeCTYIAEHUsI OCBAIIEHbI pasaeA 9 MpaHCcKOro YroA0BHOro Kopekca 1996 ropa (aasee — YK Hpana) [4].
AQHHBIN pa3peA OXBaThIBaeT YTOAOBHYIO OTBETCTBEHHOCTD 32 IIOBPEKACHUE KYABTYPHBIX M HCTOPUIECKUX
3AQHHH, TAMATHUKOB, KOTOPBIe OBbIAH 3apPeTUCTPHUPOBAHBI B 001IeM peecTpe HallMOHAABHOTO HacAeAus Mpa-
Ha, a TAKXKe AF0O0T0 ABIJKUMOTO 00'beKTa, IPUKPENACHHOTO K HUM, KOTOPBIH caM 10 cebe MMeeT HCTOPH-
veckoe 3HadeHue (ctarbsa 558 YK HpaHa); Kpayka KyABTYPHBIX LIEHHOCTEH U3 3aII0BEAHHKOB, TAKUX KaK My-
3eil u BbIcTaBKHU (cTaths 559 YK MpaHa); He3aKOHHBIH BbIBO3 OXPaHIEMbIX KYABTYPHBIX 00BEKTOB, KOTOPbIe
A@)Ke eCAH U OBIAM TPHOOpeTEeHbI 3aKOHHBIM ITyTeM, HO He MOTYT OBITh BbIBe3€HbI U3 CTPaHbI Oe3 paspelie-
uus (cratbst 561 YK Hpana); npoBeaeHHe AIOObIX PACKOIIOK HAU IIOMCKOB C II€ABIO IIPHOOpEeTeHUs UCTO-
PHUYeCKHX HAU KYABTYPHBIX HeHHOCTed (cTaTbst 560 YK MpaHa); KyIAH-IIpOA@XKH IPEAMETOB, IprobpeTae-
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MBbIX He3aKOHHBIX IyTeM (crarbs 559 YK VpaHa); Aro60e HapylIeHHe IPaHUL] HCTOPUIECKUX [TAMATHHKOB,
o603HaveHHbIX OpraHu3aliieil 0 KyAbTYPHOMY HaCAAHIO, HAPOAHBIM IPOMbICAAM U Typusmy HMpana (cta-
Tbs1 563 YK Hpana); Ar060e A€CTBHE, KOTOpOEe MOYKET HAaHECTH YIljepO KYABTYPHBIM [IeHHOCTSIM, HaIIpUMep,
CTPOUTEABCTBO M OCYILIECTBACHHE B OKPECTHOCTAX 3apErHCTPUPOBAHHOTO OOBEKTA HACACAUS UAH BBINIOA-
HeHMe AIObIX paboT (crares 560 YK Vpana); Aro6ast HeCaHKIIMOHHPOBAHHAs IIepeAada IpaBa COOCTBEHHO-
CTH Ha 3aperuCTPUPOBAHHbIE KYABTYPHbIE I[eHHOCTH U U3MeHEHHe ee UCIIOAb30BaHUs CII0COO0M, IPOTH-
BOpeYaIlnM ee AOCTOUHCTBY (cTathbsi 566 YK Vpana).

TakuM 06pazoM, yroAoBHOe 3aKOHOAATeAbCTBO Mcaamckoi Pecriybanku MpaH IIMPOKO OXBaThIBAaeT
cdepy OXpaHbI KYABTYPHBIX LICHHOCTEH, IIPH 9TOM B AAHHOH pecITybANKe UMEIOTCSI HEKOTOPbIe 0COOEHHOCTH,
B TOM YHCA€ YTOAOBHOI'O 3aKOHA, KOTOpPbIe UMEIOT 3HAUECHHE U IIOAC3HDBI B IPAKTHUECKOM aCIIEKTe AAS Me-
KAYHapoAHoro coobuectBa u Poccuiickoit ®epeparun.

IIpesenmusHsiii onvim Hpana, umerowsuii npaxmuueckyo noiv3y 049 enedperus e Poccuiickyro Pedepa-
yuro. CAeAyeT OTMETHTb, 4TO B Pecrryb6anke MpaH CyILecTBYIOT CIeIaAU3HpOBaHHbIe OpTraHbl, 0becredrBa-
IOIIME OXPAHY KYABTYPHBIX LIECHHOCTEH, B 4acTHOCTH OpraHusanys I0 KYABTYPHOMY HaCACAUI0, HAPOAHBIM
IpoMbICAaM U TypusMmy MpaHa. lIMeHHO OHa yIIOAHOMOYEHa Ha I0AQYy UCKOB IIPOTUB IIPABOHAPYLIUTEACH
B cyaeOHbIe opranbl. Kpome Toro, Ao 2013 roaa, koraa B MipaHe ObIA IPUHAT HOBBIH YTOAOBHBIN KOACKC [5],
BCe IIPEeCTYIAEHHA NIPOTUB KYABTYPHBIX I[eHHOCTEH OTHOCHAMCDH K KaTeTOPUHU «YaCTHBIX IPECTYIACHU ».
AAsL IpecAeAOBaHHUsA [IPAaBOHAPYIIUTEACH TpeboBaAach KaA00a, IOAQHHAS UCTIOM, a UMeHHO OpraHusa-
IUeH 110 KYABTYPHOMY HAaCACAHIO, HAPOAHBIM IIPOMBICAAM U TYpusMy Mpana. OAHaKO B HOBOM YTOAOBHOM
KOAEKCe AQHHOE IIOAOXKEHHe He OBIAO COXPAHEHO U AeAHUA ObIAM OTHECEHbI K KaTerOPHH IPeCTYIACHUH,
B OTHOIIEHUHU KOTOPBIX IIPOKYPOP MOKET BO30YKAATh ACAO IO COOCTBEHHOW MHHUIMATUBE [6, ¢. 59]. OTO
ABASIETCSA AOTIOAHUTEABHOH rapaHTHeH 3aIIUThI KYABTYPHBIX LIEHHOCTEH.

B cpaBHenuu ¢ Poccuiickoii Pepeparineil yTOAOBHBIE A€AQ O IIPECTYNACHUAX, CBA3AHHBIX C 3AI[UTOH
KYABTYPHBIX LIeHHOCTe!l HapOAOB (craTba 164, 190, 226.1, 243, 243.1, 243.2, 243.3, 243.4 YTOAOBHOT'O KOAEK-
ca Poccuiickoit ®epepanun (aasee — YK PO) [7] u Tak Aasee), ABATIOTCS A€AAMU ITyOAUYHOTO OOBHHEHHUS.
To ecTb AAsT BO3OYIKAEHUS AeAd HEOOXOAMM IOBOA (3asBA€HHE O IIPECTYIAEHHH, IBKa C IIOBUHHOM, C006-
I[eHHe O IPeCTYIIACHUH, IOCTAaHOBAEHHUE IIPOKYpOpa U Tak AaAee) [8, c. 140].

Takum obpasom, yuutsiBas onslT Mcaamckoit Pecriybauku MpaH, B rocyaapcTBe UMeeTCs paclIpeH-
HBIH IIepevyeHb AUL], 00AAAQFOIIUX TOAHOMOYHAMY Ha IT0AQYY 3asIBACHHUS O IPECTYNACHUHU. A IMEHHO, B CTa-
tbe 567 YK Hpana [9] oTMedaeTcs, 4TO 3a BbIIIeyKasaHHbIe TpecTynAeHHA OpraHusalis 0 KyAbTyPHOMY
HACAEAHIO, HAPOAHBIM IIPOMBICAAM U TYpuU3My MpaHa u Apyrue mpaBUTeAbCTBEHHbIE BEAOMCTBA paccMa-
TPHUBAIOTCA B Ka4eCTBe 3asABUTEAS AW YaCTHOTO AMIA. [IpeanioraraeTcsa BHeAPUTH B cucTeMy Poccuiickon
depeparuu AOIIOAHUTEABHBIE TIOAHOMOYHA MHUHHUCTEPCTBA KyAbTYpbl Poccuiickoit Peaepaliuu, a MMEHHO
BO3AOXKUTH 0053aHHOCTD IO IT0AQYe MCKOB IIPOTHB IIPaBOHAPYLINTEAeH B CyAeOHBIe opraHbl. Takoi moa-
XO0A obecIieyrBaeT MaKCUMAaAbHBIH YPOBEHb IIPEAOTBPAILEHHs COBEPIICHHS TPECTYIIACHUH IIPOTHB KYAb-
TYPHBIX LleHHOCTeH [10, c. 362].

Bmecre ¢ TeM ceroaHsa B MpaHe cyiiecTByeT psA HEKOMMEPUYECKHX OpraHM3allui, KOTOpPbIe OCYIIecT-
BASIFOT OXPaHy M IIPOABI)KEHHE KYABTYPHBIX LIeHHOCTeH [11, ¢. 52]. DTH OpraHU3aliui BKAIOYAIOT MECTHBIE
U HallMOHAABbHbIE KYABTYPHbIE aCCOLIMAIINH, O0IeCTBeHHbIe GPOHABI U AOOpPOBOABUecKUe Ipymibl. COTpPYA-
HUYECTBO MEXAY TOCYAAPCTBEHHBIMU U HETOCYAAPCTBEHHBIMHU CEKTOPAMU UTPAeT BAXHYIO POAb B OXpa-
He KyABTYPHOTO HaCAEAUS CTPAHBL. B 4aCTHOCTH, TaKHe OpraHU3aIlui He TOABKO HallOMHHAIOT TpaykAaHaM
006 UX KyABTYpe, HO U 3HAKOMAT TYPUCTOB C KYABTYpOU VpaHa, IprBHBas yBaXXKUTEABHOE OTHOIICHHUE K CTpa-
He U ee HacAeAmIo [12, c. 66].

Kpome Toro, Takue OpraHU3aIUN CAEAAT 32 COOAIOACHHEM IPABUA HAXOMKACHHUS B HCTOPHUUYECKUX Me-
CTax, a TaKXKe CoAeHcTBYI0T OpraHu3anuu 110 KyABTYPHOMY HaCACAHIO, HAPOAHBIM IIPOMBICAAM U TYPU3MY
VMpana [13] B BIABACHUU ITPECTYIACHUN AAA AAABHEHIIIErO IPUBACYEHHUA COOTBETCTBYIOIIUX AUL] K YTOAOB-
HOH OTBETCTBEHHOCTH. AQHHBIH IIOAXOA, 0€3yCAOBHO, paciiupseT cpepy OXpaHbl KYABTYPHBIX [[eHHOCTEH,
IpPUBUBAET IPAKAAHAM He TOABKO YB)XKAaTh CBOE HAIIMOHAABHOE AOCTOSIHHUE, HO U COACHCTBYET B IIpeAyIIpe-
YKAEHHH TaKOTO POAA ITpecTynAeHu [14, c. 80].

3akAr04YeHHe. YTOAOBHbIe KoAeKChI Poccuiickoit Pepepanyu n Pecybanku Mpan copeprkar moAOKe-
HU, HalIpaBACHHbIe Ha 60pbOY CO MHOIMMH HPECTYIACHUAMHU IPOTUB KYABTYPHBIX LieHHOCTeH. [Tpu cy-



136 Poccmincko-A3maTckimi MpaBoOBOM XXy pHa

mecTBOBaHMH MHUHHCTepCTBa KyAbTypbl Poccuiickoit Pepepanuu u OpraHusalnuy 0 KyABTYPHOMY HacAe-
AVIO, HAPOAHBIM IIPOMBICAAM U TypU3My VpaHa, OTBeTCTBEHHBIX 38 PETUCTPAIUI0 KYABTYPHBIX LIEHHOCTEH,
HO-TIPE)XXHEMY CYILIeCTBYeT MHOKECTBO He3apeTrHCTPUPOBAHHBIX HCTOPUUECKUX 00 BEKTOB, KOAUIECTBO KO-
TOPBIX MOKET IPEBBILIATh KOAUYECTBO 3aperuCTPUPOBAaHHbBIX. OTCYTCTBHE HAAAEKAIIETO HAA30pa CO CTO-
poHbI MuHHCTepcTBa KYABTYpbI Poccuiickoit Pepepanyy, Kak OpraHa, OTBEYAIOIEro 3a 3aIUTY KYABTYp-
HBIX LeHHOCTeH, TaksKe IBAsIeTCs IpobAeMOi, Tpebyroleil oco6oro BHUMaHUs. KpoMe TOTo, y4UThIBAS OIIBIT
Hcaamckoii Peciybanku Hpan B 06aacTy akTHBHOTO yyacTus ¢ upaHckux HITO u rpaskpaHCKoOro obiectsa
Poccuiickoii Gepepaliuy, caeayeT aKIeHTHPOBAaTh BHUMAaHUeE Ha AQHHBIH acnekT [15, c. 79].

K npumepy, B 2022 roay rpymmna upanckux HITO, koTopble 3aHUMAIOTCS 3alIUTON KyABTYPHOT'O HacAe-
AYISI, HAIIPaBHAA OTKPBITOE MUCHhMO PPAHIy3CKOMY MUHUCTPY KYABTYPbI 1 KOMMYHHKAIIUY, IPHU3bIBas 3a-
IPETUTh IPOAJKH Ha GPAHILY3CKOM ayKITHOHE AOMOB, HECKOABKO IIPEAMETOB CTAPHUHBI, YKPAACHHBIX U3 HC-
TOpUYeCKUX obaacTeir Askupodr, Ha r0ro-soctoke Mpana [16].

TakuMm 06pasom, rpaskAaHCKOe 00IeCTBO U AOOPOBOABHO CO3AQHHbBIE OPraHU3ALUU CMOT'YT AKTUBHO
INPUHUMATb yJacTHe B OXpaHe KYABTYPHBIX [IeHHOCTEH, 4TO 0becreunBaeT 60Aee HAACIKHYIO 3aIIUTY.

Poccuiickas Qepepanns — MHOrokoHpeccuoHaabHasA cTpaHa. Kak u B Mpane, B Poccuiickoit ®epepa-
IIUU IPOXKUBAIOT MYCYAbMaHe, IpUAepkuBatomyecs yueHuii Kopana. KopaH B pasAMYHBIX CTHXaX PeKo-
MEHAYIOT IIPEeCAEAOBATEASIM «ITyTeIIeCTBOBATD 110 3eMA€ U U3BAEKATh YPOKH U3 TOTO, YTO OCTAAOCH U3 IIpe-
ABIAYIIHUX MOKOACHUH». Ba)KHOCTD 3aI[UThI KYABTYPHOT'O HACACAHS IIOAYEPKHUBAETCA He TOABKO YUCHHAMHU
Vcaama, HO 1 6ubaeiickumu yueHusMu. Xots U B Poccuiickoit Pepeparinn 1jepkOBb OTA€AEHA OT TOCYAAP-
CTBa, HO PEAUTHO3HbIe YUYeHU 6€3yCAOBHO TAK)Ke BBINIOAHAIOT CACP)KHBAIOIIYI0 POAb B COBEPIIEHUH TaKO-
ro poaa npecrynaeHuil. Kpome roro, kak BepHo orMeTHA M. A. XaANKOB, Ha 3apyOexKHOE 3aKOHOAATEABCTBO,
IIpeAyCMaTpHUBaoliee YTOAOBHYIO OTBETCTBEHHOCTD 34 COBeplIeHHe IIPeCTYIACHHH B OTHOIIEHUHU HCTO-
PHUYECKOTO U KYABTYPHOTO HACACAVS, OKAa3bIBAIOT MUPOBBIE U PETHOHAABHBIE HHTEI'PALIOHHBIE IIPOIIECCHI,
a TakKe pasBUTHe HHYOPMAIIMOHHBIX TeXHOAOTHH [17].

YroaoBHas HoAuTHKa MpaHa B 00AaCTH OXpaHbI KYABTYPHBIX LIEHHOCTEH B HEKOTOPOM POAE CXOXKa C I10-
anTHKO# Poccutickoit ®epeparun. [TepeHsB OIBIT 3apyOeIKHOTO FOCYAAPCTBA B PA3ANYHBIX ACIIEKTAX, HAIIIe
TOCYAQPCTBO MOYKET 3HAYHTEABHBIM 00Pa30M IIPeAYIIPEAUTD IIpecTyIHOCTh B Poccuiickoit ®epepariuu B 06-
AACTH OXPaHbI KYABTYPHBIX IIEHHOCTEH.
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MPABOBOW PEXXUM 3JIEKTPOHHbIX TOPIOBbIX
MNJIOWALOOK B TPAXXOAHCKOM OBOPOTE

L. H. PysnHasapos
TypaHckas akagemvsi (TalukeHT, Y36ekucTaH)

CraTbsl HCCAEAYET IPABOBOH PEXKHUM SAEKTPOHHBIX TOPTOBBIX IAOLIAAOK KaK KAIOUEBBIX HHPPACTPYK-
TYp LHPPOBOro TpaKAAHCKOT0 0b6opoTa Y3bekucTaHa. [TokazaHa 9BOAIOIUA MapKETIACHCOB OT paHHUX
OHAAHH-BUTPUH AO MHOTOQYHKI[HOHAABHBIX 9KOCHUCTEM, 00eCIeYHBaIOLINX TIOMCK, CPABHEHHE, OIIAATY,
AOCTaBKY, a TaK)Ke 0OMeH OT3bIBAMH U paspellleHre CIOPOB. PaCKpbIBAIOTCA ITyOANYHO-TIPAaBOBBIE U YaCT-
HOIIPaBOBBIE aCIeKThI cTaryca omneparopa JTII: obs3anHOCTH O GecniepeborinocTr VIC, pacKpBITHIO HH-
dopmariuy, 3a1KTe IAeKTPOHHBIX AOKYMEHTOB U [TePCOHAABHBIX AAHHBIX, [IPeCeYeHHI0 060pOTa 3ampelieH-
HBIX TOBApOB, a TAKXKe [IPaBa Ha YCTAHOBACHHE IIPABUA CEPBHCA U COOCTBEHHbIE IPOAAKH. AHAAU3 HOPM
3akoHa Pecrryb6anku Y3bekucran «O6 9AeKTpOHHON KOMMEPIIMH» COOTHECEH C PUCKaMuU KubepbesonacHo-
CTH, KOHTpadaKTa 1 HeAOOPOCOBECTHON KOHKYPEHIINH, HEOOXOAUMOCTBIO BHEAPEHHs KoMmaaeHca [P, mpo-
eAyp notice-and-takedown, ctaHAQPTOB KOHPHUAEHIIMAABHOCTH M COBPEMEHHBIX KPUIITOCPEACTB (BKAOUAs
9AEKTPOHHYIO OAIIHCH U OAOKUelH). O60CHOBaHA NOTPEOHOCTD B CHCTEMHOM KOAUPUKALIMK U YHHHKA-
nuu peryanposanus DTII, pacimpennn ADR-mexann3MoB (MeAnaryst, apOuTpak), BHEAPEHUH TEXHOAO-
TMYeCKHUX CTAHAAPTOB U TPAHCIAPEHTHBIX IIPAaBHA AOCTYIIA AASI TPOAABLIOB. IToKasaHa 3HAYMMOCTH CyOpe-
TMOHAABHOTO H3MepeHus B pamkax OTT Kak pacTyiiero pelHKa U ApaiiBepa rapMOHHU3AI[UH TpebOBaHHH
K nAaTpopMaM. AeAaeTcs BIBOA, YTO KOMIIAGKCHAas MOAEPHHU3AIMA HOPM MTOBBICUT AOBEpPHE YYaCTHHKOB,
6e30MacHOCTb CAGAOK U KOHKYPEHTOCIIOCOOHOCTb HAIlMOHAABHOH 9A€KTPOHHOH TOPrOBAH.

KaroueBbIe cAOBa: 5AeKTPOHHBIE TOPTOBBIE MAOLIAAKH, MAPKETIIACHCBI, 9AeKTPOHHAS KOMMEPLU, Iep-
COHaAbHbIE AaHHbIe, KHOEepOe30macHOCTh, MHTEAAEKTYaAbHAsI COOCTBEHHOCTD, notice-and-takedown, aab-
TepHATHBHOE pa3pelleHHe CIOPOB, DAOKYEHH, YHUPHUKAIUA PeryAHPOBaHHA.

THE LEGAL REGIME OF ELECTRONIC TRADING PLATFORMS
IN CIVIL CIRCULATION

Sh. N. Ruzinazarov
Turan Academy (Tashkent, Uzbekistan)

The article explores the legal regime of electronic trading platforms as key infrastructures of digital
civil turnover in Uzbekistan. The evolution of marketplaces from early online storefronts to multifunctional
ecosystems providing search, comparison, payment, delivery, as well as feedback exchange and dispute
resolution is shown. The public-law and private-law aspects of the status of an ETP operator are disclosed:
responsibilities for IP continuity, information disclosure, protection of electronic documents and personal
data, suppression of trafficking in prohibited goods, as well as the rights to establish service rules and
own sales. The analysis of the norms of the Law “On Electronic Commerce” correlates with the risks of
cybersecurity, counterfeiting and unfair competition, the need to implement IP compliance, notice-and-
takedown procedures, privacy standards and modern cryptographic tools (including electronic signature and
blockchain). The need for a systematic codification and unification of ETP regulation, the expansion of ADR
mechanisms (mediation, arbitration), the introduction of technological standards and transparent access rules
for sellers is substantiated. The importance of the sub-regional dimension within the framework of OTG as
a growing market and driver of harmonization of platform requirements is shown. It is concluded that the
comprehensive modernization of standards will increase the trust of participants, the security of transactions
and the competitiveness of national e-commerce.
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yCAOBUAX pOPMUPOBAHHA IUPPOBOTO IPAKAAHCKOTO 060pOTa 9AEKTPOHHbBIE TOPTOBBIE MAOLIAA-

KH CTAaHOBATCS OCHOBHBIM IIPOCTPAHCTBOM AAf OCYIIECTBAEHHUS TOPIrOBOM AEATEAbHOCTH. B cBA3H

C 9TUM H3y4YeHHe AAHHOI'O BOIIPOCa UMeeT BaKHOe HayuHO-IIpaKTHUecKoe 3HaueHHe. IIpaBoBoi pe-
JKMM 9AEKTPOHHBIX TOPTOBBIX ITAOIAAOK KaK OHAAHH-IIPOCTPAHCTBA TOTPeOUTEAEH ABASETCSI OAHOM U3 aK-
TYaAbHBIX 3aAa4 B CBETE [TOCTOSIHHOTO POCTa 00’beMOB KOMMEPUYECKHUX OTIepPaLiHii, IPOBOAUMBIX Yepe3 9TH
IAOIIAAKH, U HEOOXOAMMOCTH 00OecIiedyeHUs HAAe)KHOMN 3alIUThI IIPaB U HHTEPECOB YYaCTHUKOB SAEKTPOH-
HOH KOMMepIiH. B AdHHOM KOHTEKCTe 0COOEHHO Ba)KHO OTMETHTD, YTO HCCACAOBAHUE IIPABOBOTO PETyAH-
POBAHMUS 9AeKTPOHHBIX TOPTOBBIX MAOIIAAOK SIBASIETCS HE TOABKO aKTYaAbHOH, HO ¥ COLIMAABHO 3HAYMMOM
3apaueil. PelreHne 9T0# 3aAa4y TO3BOAUT CO3AATh PAa3yMHYIO U 0€30IIaCHYIO CPEAY AASL Pa3BUTHS 9ACKTPOH-
HOH KOMMEpPLIUHU B HOBOM Y30eKHUCTaHe, 00eCIIeuUThb 3alUTY IIPaB U HHTEPECOB BCEX YYACTHHKOB II(PPOBO-
TO PbIHKA, BKAIOUAs MOTpebUTeAeH, a TAKXKE CTUMYAUPOBATh COI[UAAPHO-9KOHOMUYECKUH POCT U IIOBBIIIIe-
HHe 0AAr0COCTOSIHUSA CTPaHbl. B coBpeMeHHOM Mupe 1udppoBasi TOPrOBAs CTAHOBHUTCS Be 60Aee 3HAYNMbIM
Y BOKHBIM KOMIIOHEHTOM COBPEMEHHOU KpeaTUBHOH 95KOHOMUKU. B Y36ekncTaHe GpyHKIIMOHUPYET HECKOAD-
KO 9ACKTPOHHBIX TOPTOBBIX ITAOIAAOK, 0OCAYKUBAFOIINX KaK TOCYAAPCTBEHHBIH CEKTOP, TaK U YaCTHBIHA 613-
Hec. OCHOBHBIMH IIAOIIIAAKAMH AASI TOCYAQPCTBEHHBIX 3aKYIIOK ABAAIOTCA xarid.uzex.uz, new.cooperation.
uz, u etender.uzex.uz. AAsl 9aCTHOTO CEKTOpa HanboAee U3BeCTHBIMHU SIBASIFOTCS Prom.uz, Tovar.uz, Uzonline,
Olcha u aApyrue. K 9AeKTpOHHBIM TOPrOBBIM MAOIIAAKAM FOCYAAPCTBEHHBIX 3aKYIIOK OTHOCHUTCS: Xarid.uzex.
uz: [Taar$popma AAF IPOBEAECHHUS TOC3aKYIIOK, TA€ TOCYAAPCTBEHHbBIE 3aKa3UHKH 00bABAAIOT TEHACPBI, a 10~
CTABLIUMKU MOTYT IIOAAQBATh 3a8BKH — new.cooperation.uz. Eie opHa NAOIIaAKa AAA TOCYAAPCTBEHHBIX 3a-
KYIIOK, TA€ MOXKHO HAUTH HHPOPMAIIMIO O TEHAEPaX U II0AABaTh 3asABKH, — etender.uzex.uz.

K 5A€KTpOHHBIM TOPrOBBIM MAOIIAAKAM AASl YACTHOTO CEKTOpa OTHOCHUTCA Taroke Prom. uz. Kpynuei-
IIasg TOprowas NAOILIAAKA B Y30eKucTaHe B cerMeHTe B2B, rae TOPryroT ToBapaMH U YCAYTaMH U3 pa3AHd-
HbIX oTpacAeil. Tovar. uz — 3To nmaarpopma AAT HHTEPHET-KOMMEPILIHH, TA€ MOKYTIaTeAU U MPOAABIIBI MO-
TyT B3aUMOAEHCTBOBaTh OHAANH. OAHOH U3 IONYAPHBIX OHAQMH-TIAOIIAAOK B Y306ekucTaHe sBasgercss Uzum
(uzum.uz). Kpome Toro, pyuknuonupyior Olcha (olcha.uz), PMall (pmall.uz), KMALL (kmall.uz), Bulavka
(bulavka.uz), Sello (sello.uz), Zood (zoodmall.uz) u ap. [1].

ITpeskae Bcero HEOOXOAUMO OTMETHUTS, 4TO ceropHA OTT, oxBaTbiBaromas cBblie 173 MAH KUTEACH, AB-
AfI@TCS KPYIIHBIM PBIHKOM, TA€ COBOKYIHBIH 00beM BBII rocyaapcTB-4AeHOB U HabAIOAQTEACH COCTaBASET
0K0AO $ 1,4 TpaH. Aoast obuiero BBIT uaenoB OTT B muposom BBII cocraBasiet okoao 1,4%, a mo TITIC —
0K0A0 $4,5 TpaH (3% Muposoro). Y OTT umerorcsi Bce BOSMOXKHOCTH CTaTh OAHOH U3 BEAYLIHX AATHOPM
He TOABKO B peruoHe lleHTpasbHOI A3, HO U BO BceM EBpasuiickoM npocTpaHcTse: Bo-nepsbix, OTT aB-
ASIeTCSL CAOYKUBILIEHCS YCTOMYMBON MHTEIPALIMOHHON CTPYKTYPOH, B IePCIIeKTUBAX PasBUTHA KOTOPOH 3a-
HUHTEPeCOBaHbI He TOABKO YAEHBI-TOCYAAPCTBA U CTPAHBI-HAOAIOAATEAH, HO U BeCh TIOPKCKUH MHp. B HbI-
HEIIHUX YCAOBHAX T€OIIOAUTHIECKON U re09KOHOMUYECKOH HeonpeAeAseHHOCTH pasutue OTT aBagerca
00BEKTUBHOM HEOOXOAUMOCTBIO. BO-BTOPBIX, epcrieKkTrBbl OpraHu3aluy TEOPKCKHUX TOCYAQPCTB AOCTATOY-
HO cTabuABHBI U «y4acTHUKH OTT npuBepkeHbl HOpMaM U IPUHIJUIIAM MEKAYHAPOAHOTO IIPaBa, BKAIOYAS
CyBEpeHHOE PaBEeHCTBO, TEPPUTOPHAABHYIO IIEAOCTHOCTD U He3bIOAEMOCTb MEXKAYHAPOAHO IIPU3HAHHBIX I'Pa-
HUI] ¥ TOCYAQpCcTB». Ha paHHOM artane crpanbl-ydyacTHUKE OTT mOSHIIMOHUPYIOT AQHHYIO CTPYKTYPY BHE
BOIIPOCOB 6€30IIaCHOCTH, TaK KaK B HBIHEIIIHUX HEITPEACKA3yeMbIX YCAOBHAX OCO3HAIOT CEPbe3HbIE IIOCACA-
cTBUs npuAaHus OpraHusanuu MoAOOGHBIN XapaKTep B3aUMOAECHCTBHS. B-TpeThuX, B AOATOCPOYHOM Iep-
criektuBe OTT cTaHOBUTCS CyOpernoHaAbHBIM 0ObEAUHEHNEM U CBOCOOPa3HBIM MEXaHU3MOM PerHOHAAb-
HOT'0 COTPYAHHYECTBA Ha OOIIHPHOM IpOCTpaHCTBe MeskAy EBpormoit, Cpeanum Boctokom, Kaskaszom u ITA.
ITpu atom nepcnextussl passutus OTT kak cyOpernoHaabHOH AaTGOPMBI BO MHOTOM OYAYT 3aBHCETh
OT 0COOeHHOCTEH OYAyILIero Mo3uIUOHNpoBaHus Typrun B paMmkax OpraHusanuu. B-4eTBepThIX, AAS ITOA-
HOLIEHHOTO COCYIeCTBOBaHMA B paMKax Opranusanuu u ee 3¢p¢eKTUBHOr0 GyHKIMOHUPOBAHUS BeChbMa
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BQKHO TAK)Ke COXpaHeHHe OOLIHOCTH B3TASIAOB H HHTEPECOB CTpaH-4AeHOB OpraHU3aliiy KaK B 9KOHOMH-
JEeCKOM, KYABTYPHOM, TEXHOAOTMIECKOM Pa3BUTHH, TaK U B obecrieueHnn be3omnacHoCTH [2].

DAEKTPOHHBIE MAOIIAAKH, KaK TAODAaABHOE U ITyOAMYHOE TIPOCTPAHCTBO AASI PEAAH3AIIUU TOBApOB (pa-
00T, YCAYTH) IIPEAIIPUHIMATEABCKOH ACATEABHOCTH, UI'PAIOT KAIOUEBYIO POAB B 0becriedeHHH 9 PeKTHBHO-
ro $yHKIMOHUPOBAHUA [UPPOBOTO PhIHKA U OKA3aHUH YCAYT MOTPeOUTEASIM U TPOU3BOAUTEAAM. B ieaom
MapKeTIAEHC IPeACTaBASeT COOO0H HAACKHYIO ITAATGOPMY IAEKTPOHHOH KOMMEPIIMH, Ha KOTOPOH MHO)Ke-
CTBO CYO'bEKTOB IIPEATIPUHUMATEAbCKOH ACTEABHOCTH OAHOBPEMEHHO PEaAU3YIOT CBOM TOBAaphl HA OCHOBE
MeXaHHM3Ma ITyOAMYHOTO CIIPOCca U IMpeAAOKeHHsA. FICXOASA U3 3TOTrO, CAEAYeT OTMETHUTD, YTO FeHE3HC JACK-
TPOHHBIX ITAOIIAAOK CBSI3aH C NOABAeHUEM VIHTepHeTa U pa3BUTHEM OHAAWH-TEXHOAOTUH. DAEKTPOHHBIE
MAOLIAAKH OKA33aAU OTPOMHOE BAUSHUE HA HALIY )KU3Hb, U3MEHUB TO, KaK MbI IIOKYIIaeM, IPOAAEM U B3aU-
MOAEHCTBYEM APYT C APYTOM. DTH IMAOIIAAKH UI'PAIOT BXKHYIO POAb B COBpeMeHHOM Ou3Hece, obaerdas
nporecc obMeHa HHGOpMaLUed U TOBAPOB, yAy4IIas 3¢pPpeKTUBHOCTh pabOThI KOMIIAHUH U CIIOCOOCTBYA
PasBUTHIO INPPOBOH SKOHOMHUKH. Byayljee 9AeKTPOHHBIX MTAOLIAAOK BBITAAUT MHOTOOOIIAIOIUM 1 OHH
IPOAOAYKAT PasBUBATHCA U COBEPIIEHCTBOBATHCS, OTKPbIBas HOBbIe BO3SMOMKHOCTH AASL OM3Heca U IOTpe-
Oureaeii.

B crarbe 33 KoHcturynuu Pecnybanku Y36eKHCTaH perAaMeHTHPOBAHO, YTO TOCYAAPCTBO CO3AAeT
YCAOBHSA AASL 0DecCIIedeHns AOCTYIIA K BCeMHpHOH nHpOpManuoHHo# cetu MHTepHeT. Takke B HeH OT-
Me4YeHO, 4TO OrpaHHYEHHe IIpaBa Ha IIOUCK, IOAyYeHHEe U PAcIPOCTpaHeHHe HHPOPMALUU AOITYCKAETCS
TOABKO B COOTBETCTBHH C 3aKOHOM H AHIIIb B TOH Mepe, B KAKOH 9TO He0OXOAUMO B I[eAsIX 3aIIUThI KOHCTH-
TYLJUOHHOTO CTPOS, 3A0POBbS HaCeACHHS, 00IIeCTBEHHOH HPaBCTBEHHOCTH, IIPaB U CBOOOA APYTHX AHII,
obecneyeHus 001IeCTBEHHOM 6€30MaCHOCTH U 0OIIeCTBEHHOTO MOPSAKA, 8 TAKIKE IPEAOTBPAILeHHUS pa3-
TAQLIEHUA TOCYAAPCTBEHHBIX CEKPETOB HAM HHOH OXpaHsgeMOH 3aKOHOM TaiHblI [3]. [ocyaapcTBO AOAYKHO
CO3AaBAaTh YCAOBHUA AASl Pa3BUTHA NMPPOBON HHHOBALUH B cPepe IACKTPOHHBIX MAOIAAOK. DTO MOXKET
OBITH AOCTUTHYTO ITyTeM IIPEAOCTABACHHS ABIOT U CYOCHANH, a TAK)Ke CO3AAHUA OAArONPUATHOU MpaBo-
BOH CpeABI AASl CYO'BEKTOB 9AEKTPOHHON KOMMepIUU. Pa3BUTHE IPAaBOBOIO PEIrYAUPOBAHHUSA ACATEABHO-
CTH 9A€KTPOHHBIX IAOILIAAOK ABASIETCS OAHUM U3 BOKHEHIINX paKTOPOB, BAUAIOIIUX Ha PA3BUTHE JAEK-
TPOHHOH TOPTOBAHU B Y30eKUCTaHe.

Kak mpaBuAO, IOA 9A€KTPOHHOH TOProBOH MAOILIAAKOHN MOHMMaeTcsl HHPOPMALMOHHAS CUCTEMA,
II03BOASIOIAS OCYIIECTBASTD KYIAIO-IIPOAQXKY TOBapoB (paboT, ycAyr) Ha OCHOBe yOAUYHON OdepThI.
OnepaTropoM 9AeKTPOHHOHM TOPrOBOM MAOIIAAKH ABASIETCS IOPUAUYECKOE AUIIO, OKAa3bIBAKOIIEE YCAYTH
HA 3A€KTPOHHOU TOPrOBOH MAOIIAAKE YIACTHHKAM 9ACKTPOHHOHM KoMMepnuu. [IpaBoBOI pe)xuM 3AeK-
TPOHHBIX IAOILIAAOK B Cpepe HHTEePHET-KOMMEPIIUU 00YCAOBAUBAETCS HE TOABKO CTPEMHUTEABHBIM pas-
BUTHEM 9A€KTPOHHOH KOMMEPIIMH, HO U KOMIIAEKCOM B3aMMOCBA3aHHBIX GAaKTOPOB, TPeOYIOLUINX KOH-
IIeNTYaAbHOTO ITOAXOAQ U BCECTOPOHHETO U TAyOOKOTrO CHCTEMHOTO aHAAM3a 3THUX I[UPPOBBIX ABACHHUH.
B pAaHHOM pakypce HeOOXOAMMO KOHCTAaTHPOBATh MBICAb O TOM, YTO YCTOHYHBOE Pa3BUTHE JAEKTPOH-
HBIX [IAOIIIAAOK ITPEAOCTABASIET HOBbIE BO3MOXKHOCTH AASL CYOBEKTOB SAEKTPOHHONH KOMMEPIIHH, KOTO-
pble OTKPBIBAIOT AOCTYII K ITHPOKOMY KPYI'y HOKyIIaTeAeH KaK BHYTPH CTPaHBbI, TaK U 3a pybexxoM, 103B0-
AAA CyO'BEKTaM 3THX OTHOLIEHUH pacIIUPATh HUPPOBON PHIHOK COBITA U YBEAUUNBATh IIPOAAXKH TOBAPOB
(pabor, ycayr). Camoe raaBHOe, 9AEKTPOHHBIE NAOLIAAKH ONITUMHU3HPYIOT TEXHOAOTHYECKHE IIPOL[eCCHI
B3aUMOACHCTBHS MEXAY IPOAABLIAMH U IOKYIATeAsIMU KaK CTOPOHBI AOTOBOpA B cpepe 3AeKTPOHHOH
KOMMEPIIMH, COKpalllasg PacXOAbI Ha OHAAHH-PEeKAaMy, AOTUCTHKY U APyTHe Ou3Hec-omepanuu. Bmecrte
C TeM HUCIOAb30BAHHE SACKTPOHHBIX MAOIIAAOK ITO3BOASIET CYO'BEKTaM 9ACKTPOHHOH KOMMEpPIIUH ObI-
CTpee pearnpoBaTh Ha U3MEHEHUs UPPOBOH KOHBIOHKTYPBI, IpeAAaratb 60Aee pa3yMHOE II€HBI U YCAO-
BUS CACAOK, a TAK)Ke [IOBBIIIATh KaueCTBO OOCAYKHBAHUSA TOTPebUTeAeH C yueTOM 00 BEKTUBHOM TEHACH-
IIUU TPpaHCPOPMAIUH I'PAKAAHCKOTO 0boporTa.

[eHe3UC 5AEKTPOHHBIX MTAOIIAAOK HAYAACH C TTOSIBA€HMA VIHTepHeTa U pa3BUTHA OHAAMH-TEXHOAOTHH.
C passurueM cetu VHTepHeT KOMIIAHHH U NIPEATIPUHUMATEAN HAYaAd IOHUMATh IIPEeUMYIecTBa OHAAHH-
TOPTOBAM U BUPTYaABHBIX IIAOIIAAOK AAS IIPOAQXKH CBOUX TOBAPOB U YCAYT. [lepBble 9AeKTPOHHBIE IIAOLIAA-
KU TIOSIBUAKCH B KOHI[e XX BeKa U IPEACTABASIAH cO00#1 BeO-calThl, Ha KOTOPHIX KOMIIAHMH MOTAU Pa3MelaTh
MHPOPMAIIHIO O CBOUX IIPOAYKTAX, a IOTPEOUTEAN MOTAH BBIOMPATh U IPHOOPETATh UX OHAAMH. 3apOXKAe-
HHe OHAAHH-Mara3uHoB Ha4aA0Ch 1970-e TOABI U 03HAMEHOBAAOCH ITOABA€HHEM HOBAaTOPOB, 3aA0YKUBIINX
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$yHAAMEHT OHAQIMH-ITOKYIOK, Takux Kak The Source (1974) u CompuServe (1976). OTu niepBble OHAANH-Ma-
Ta3WHBI IPEAAATaAd OIPAHUYEHHBIH ACCOPTUMEHT TOBAPOB, IIPEUMYIIEeCTBEHHO AeKTPOHUKY U IIPOrPaMM-
Hoe obecrieveHre, HO 3aA0KHUAN QYHAAMEHT AASL OYAYIIIEl peBOAOIHH [4].

H3yuyeHne criellnaAbHOM AMTEpaTyphl IIOKa3bIBaeT, YTO 1980-e TOABI CTAAU CBUAETEAAMH PaCILIBETA IACK-
TPOHHBIX AOCOK 00bsIBACHMIH, TakuX Kak Usenet u BBS. Ha aTux maarpopmax AIOAM MOTAU pasMelath 06b-
SIBAEHHUS O IIPOAQIKE TOBAPOB U YCAYT, UTO CTAAO IIPEABECTHUKOM COBPEMEHHBIX MapKeTaeiicos [5]. IIpoTo-
koA FTP (File Transfer Protocol) — a1o mporokoa nepepaunt GpaiiaoB, KOTOPBIH HCIIOAB30BAACS AAS TIPOAIKH
TOBApPOB U YCAYT B OHAAHH-cpepe. HecmoTps Ha cBoro mpocTtoty, FTP chirpaa BaxHy0 poAb B paHHEM Pa3BU-
THH 9AEKTPOHHOM KOMMepIuu. 1990-e roab! 03HaMeHOBaAuCh ossBAeHneM World Wide Web, uro paao toa-
JOK OYPHOMY PasBHUTHIO SA€KTPOHHOHM KOMMepIHH. Be6G-caliThl cTaAM BUTPUHAMH AASI TOBAapoOB, a MHTep-
HeT — Ge3rpaHHYHBIM PHIHKOM. [epBble KpyIHbIe OHAAWH-MarasuHbl: Amazon (1994), eBay (1995) u Yahoo!
Shopping (1996) craau mepBbIMU CMeAbYaKaMH, LIATHYBIIUMU B MUP OHAQHH-KOMMEPIIUH, TIPEAAAras MIx-
POKHIT aCCOPTHMEHT TOBApOB U YAOOHBIE criocoOs! omaarsl. PayPal (1998) u Apyrue crcTeMbl 9AeKTPOHHOH
OIIAQTBI CACAAAU OHAAQHH-TIOKYIIKU 60Aee 6e30IacHBIMU U YAOOHBIMHU, CHU3UB PUCKU MOIIEHHHUYECTBa [6].

B AQHHOM HCTOPHYECKOM KOHTEKCTEe HEOOXOAMMO OTMETHTH, YTO B KOHIle 1990-X rOAOB NMpOU30LIeA
OYpPHBIH POCT HHTEPHET-KOMIIAHUH, YTO CIIOCOOCTBOBAAO U AAAO TOAYOK Pa3sBUTHIO SACKTPOHHOH KOMMep-
nun. [ToBcepAHeBHas XKU3Hb IPAXKAAH-TIOTpeOUTEeACH MTOKa3bIBAET, YTO OHU CeHYac MOT'YT COBEpPIIATh I10-
KYIIKH OYKBAaABHO B AFOOOM MecTe U B AI000€ BpeMs. DTO CYILIeCTBEHHO YIPOCTHAO IIPOLECC SAeKTPOHHOM
TOPrOBAU ¥ 0OMeHa HHpOPMAIIHEH, YTO ITOMOTAO KOMITAHUSAM PAaCIIUPUTh CBOH IU(POBOI phIHOK cObITA
U HaAaAUTh 60Aee 5P PeKTUBHOE B3aUMOAeHcTBHE C moTpebuTeasMu. CAeAOBATEABHO, COIIMAABHBIE CETH,
takue Kak Facebook, Instagram u Telegram, UrparoT Ba)KHYIO POAb B 9AeKTPOHHOH KOMMepIuH. ITpoaaBIibI
MOAYYHMAH PEAABHYIO BO3SMOXHOCTD HAIIPSIMYIO B3aHMOAEHCTBOBATDb C IIOKYIIATEASIMH, A IIOKYIIATeAH — Ae-
AWTHCSI CBOMMH BIIEYATACHUSIMHU O TOBapax 1 MarasuHax. Heo6xoAnMo mpusHath, 4To Aanskcipecc (2009),
Amazon (1994), Wildberries (2004) u Uzum (2022) cTaau AMAepaMH B cerMeHTe MapKeTIAEHCOB, IPeAAa-
rasg OrpOMHBIH aCCOPTUMEHT TOBAPOB OT PA3HBIX IPOAABIIOB 10 IPUBAEKATEAbHBIM IleHaM. C TeueHHeM
BpPEMEHHU 9AEKTPOHHbIE NAOLIAAKU CTAAU BCe GoAee TONMYASPHBIMU U pasHOoOpasHbIMH. Kak mokaspiBa-
€T OHAAWH-TOpProBas IIPAaKTHUKA, Ha HU(PPOBOM PbIHKE CYIIECTBYET MHOKECTBO PAa3AMYHBIX BUAOB IIAOIIA-
AOK: OT KPYITHBIX MUPOBBIX OHAQHH-TOPTOBBIX MMAOLIAAOK, 00'beAHHSIOIUX MUAAHOHBI KOMITAHUH U ITOTpe-
OuTeAei, AO CIeIIHAAU3HPOBAHHBIX IIAOIIAAOK, OPHEHTHPOBAHHBIX Ha Y3KHe CerMEHTbI IIMPPOBOrO PHIHKA.

Kax ykaspIBaeT aBTOp aHTAMHCKHX Y4eOHUKOB 110 9AeKTPOHHOH KoMMepiuu A. Yedun, Mapkermaeric
IpeACTaBAsIeT CO00# pOpMy He3aBUCHMOTO MOCPEAHHUYECTBA MEKAY IPOAABLIAMH U MTOKYIATEASIMHU, TOPIY-
IOLIMMU Ha IAoIaAke [7]. IIpaBoBOI pesKUM 9AeKTPOHHOMN IAOILIAAKH SIBASIETCSI OAHUM U3 HauboAee aKTy-
AABHBIX U CAOJKHBIX BOITPOCOB IIUPPOBOTO IpaBa. B cBA3M ¢ ObICTPhIM pasBUTHEM HHPOPMAIIMOHHBIX U I[U-
$POBBIX TEXHOAOTHH U HPPOBOTO rPaXKAAHCKOT0 060pOTa, CTPEMUTEABHBIM U3MEeHEHHeM MOTpebHOCTe !
HOTpebuTeAeH U ITPeAIPUHUMATEAEH, TPaBOBOe OOecriedyeHHe IAEKTPOHHBIX ITAOIIAAOK CTAHOBUTCS BCe 60-
Aee CAOXKHBIM U TpebyeT MMOCTOSHHOTO Pa3yMHOT'O COBEPIIEHCTBOBAHUS 9TOTO HHCTUTYTA C Y4€TOM 0OBeK-
THBHOH TEHACHIIMH Pa3BUTUA [UPPOBOH TpaHCHOPMAIIUHU IPAYKAAHCKOTO 000poTa.

Kax HaM npeacTaBAseTcs, IpOOAEMBI IPABOBOTO PEXKHUMA AEKTPOHHBIX TOPTOBBIX ITAOLIAAOK B cdhepe
IPEATIPUHUMATEAbCKOM ACATEABHOCTH SIBASIIOTCS OAHOX U3 AKTYaABHBIX T€EM COBPEMEHHOT0 HUPPOBOTO IIpa-
Ba. Ka)XABII A€HD TBICAYU CACAOK IPOBOAATCA Yepe3 OHAAWH-TIAATGOPMBI, HO IIPU STOM BOSHHKAIOT CAOK-
HOCTH C IUPPOBOH 6€30II1aCHOCTBIO, 3aIUTON AQHHBIX U COOAIOACHHEM 3aKOHOAATeAbCTBA. OAHAKO CACAY-
€T OTMETHUTb, YTO HECOBEPLUIEHCTBO Pa3yMHOTr0 U 9 PeKTUBHOTO IPABOBOT'O PETI'YAUPOBAHUSA SAEKTPOHHBIX
IAOLIIAAOK MOXKeT IIPUBECTH K HEAOOPOCOBECTHON KOHKYPEHIIUH CO CTOPOHBI HEAOOPOCOBECTHBIX Y4aCTHH-
KOB IIMPOBOTO PHIHKA, YTO HETATUBHO BAHSAET Ha AOOPOCOBECTHBIX IIPEATIPUHUMATEAEH U TTOTpebuTeAei
B cdepe SIAeKTPOHHOH KOMMepIIUH. DAEKTPOHHAs CpeAd CO3AaeT HOBbIE BO3MOXKHOCTHU AAS MOIICHHIYECTBA,
KHUOepIIPEeCTYITHOCTH U APYT'HX IIPOTHBOIPABHBIX ACHCTBUH, YTO TpebyeT pa3paboTku 93¢ PeKTUBHBIX MeXa-
HHU3MOB 3aIIUThI YYaCTHHKOB IU(POBOTO PhIHKA. B 4acTHOCTH, He3aKOHHOE HCIIOAB30BaHME TOBAPHBIX 3HA-
KOB, aBTOPCKHX IIPaB U APYI'HX 00BEKTOB MHTEAACKTYaABHOH COOCTBEHHOCTH Ha SA€KTPOHHBIX ITAOIAAKAX
SIBASIETCST PaCIIPOCTPaHeHHOH pobAaeMOoH, Tpebyrolieil mpaBoBoro peryaunposanus. C60p, xpaHeHuHe U 06-
paboTKa IepCOHAAPHBIX AAHHBIX Ha 9AEKTPOHHBIX ITAOLIAAKAX CONPSKEHBI C PUCKAMU YTEYKU M HECAHKIIHO-
HHPOBAHHOTO AOCTYIIA, YTO TpebyeT obecredeHHs KOHPHACHIIMAABHOCTH U 3aIUTHI UHPOPMAIIHH.
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Kak HaM u3BeCTHO, B COBPEMEHHBIX YCAOBHAX HUPPOBOH peaAbHOCTH SACKTPOHHbIE IIAOIMIAAKH — OH-
AQUH-PBIHKH, UAH, KaK MbI IPUBBIKAY YIOTPEOAATh KaK UPPOBOI TEPMHUH — MapKeTIAeHChI (TOProBblie
MAOIIAAKH) IIPOYHO BOIIAHM B HAIITY JKU3Hb, CTAB HEOT'beMAEMOH YaCThI0 9AEKTPOHHON KOMMepuuu. MapkeT-
HAEHCHI MOXKHO CPaBHUTH C PIHKOM [8] B €r0 TPaAUIIMIOHHOM ITIOHUMaHHUH UAH, AAS D0Aee HarASAHOTO BOC-
NPUATHS COBPEMEHHBIM IIOAb30BATEAEM, — C TOPTOBBIMU LeHTpaMu (mall), rae Ha OAHOI MAOIIAAKE TIPEA-
CTABACHBI TOBAPBI OT PA3AUYHBIX IIPOAABILIOB. DACKTPOHHBIE ITAOLIAAKHU TI0 CBOEMY TUPPOBOMY IIPABOBOMY
PEKUMY — 9TO He IIPOCTO BUPTYaAbHbIe BUTPUHBI, @ AMHAMUYHbIE 9KOCUCTEMBI, TAC IIPOAABIIBI U ITIOKYIIa-
TEAU BCTPEYAIOTCSA AASI COBEPLICHHS SACKTPOHHBIX CACAOK KaK IOPHANYECKOTO 9ACKTPOHHOrO $akra. DTH
udpoBble NAATPOPMBI CAYKAT HHPOPMALMOHHBIMU IIOCPEAHHKAMHY, YIIPOIAs B3aUMOAEHCTBHE U OITHU-
MH3HPYsI TOProBbIH 060pOT Ha OCHOBE CIIPOCA, IAEKTPOHHON 0epThI U BOACU3bSIBACHUS 0depeHTa. B paH-
HOM I'PaXKAQHCKO-IIPABOBOM paKypce MapKeTIIACHChI IPeAAAraloT IUPOKUH CIIEKTP HHCTPYMEHTOB U Cep-
BHCOB, OXBaTbIBAIOI[UX BCE ITAIIBI: OT IIOMCKA TOBAPOB (YCAYT) M 0pOPMACHHS 3aKa3a AO OIIAATBI U AOCTABKH.

B ycaoBusax ¢popmMupoBaHus HUPpPOBOrO IPAXKAAHCKOTO 000pOTa 9AEKTPOHHBIE TOPTOBbIE MAOIAAKH
HMMEIOT KOAOCCAAbHOE 3HAUEHHE U UI'PAIOT 3HAUUMYIO POAb, OKa3bIBas BAUSHME Ha Pa3AHMYHBIE CPepbl IU-
¢$poBOro TOproBoro 060poTa. IAeKTPOHHBIE TOPrOBbIE MAOLIAAKH, TAKHME KaK OHAQHH-TIAATGOPMBI, BBICTY-
HAIOT B Ka4eCTBe NHPOPMALMOHHBIX IOCPEAHUKOB MEXAY IIPOAABIIAMH U TOTPEOUTEASIMHU, TPEAOCTABAAA
MIIPOKHUH CIIEKTP PpYHKIIMOHAABHBIX BOSMOKHOCTEH, HallpaBACHHBIX Ha YIIPOILeHNe U ONITUMH3AIIUI0 B3aU-
MOAEHCTBUSA MEXAY 3TUMH YYaCTHUKAMU. B AaHHOM INPPOBOM KOHTEKCTe PYHKI[MOHAABHbBIE U TEXHOAOTHU-
YeCKHe BO3MOXHOCTH MapKeTIIACHCOB IIPOCTUPAIOTCA AAACKO 33 PAMKHU IIPOCTOTO IIOMCKA U IIOKYIIKH TOBa-
poB, pabor u ycayr. I[To cBoeil TeXHOAOTHMYECKOH CYLHOCTH MapKeTIIACHCHI OXBAThIBAIOT IIHPOKHUH CIIEKTP
HMHCTPYMEHTOB U CEPBHCOB, 00€CIIeUNBAIOIIUX YAOOCTBO, BBITOAY, HHPOPMATUBHOCTD U 6€30I1aCHOCTD OH-
AafH-mmonnuHra. CaMoe TAABHOE — 9ACKTPOHHBIE TOPTOBBIE TAOIAAKH IIPEAOCTABAAIOT Pa3AMYHbIE I[H-
$poBble MHCTPYMEHTHI IIOMCKA B CeTH VHTepHeT, I03BOASIOIHE [T0OAB30BATEASIM OBICTPO M YAOOHO Haxo-
AWTB TOBapbl, pabOThI U YCAYTH 110 3aAQHHOH odepTe U Pa3AMIHBIM KPUTEPHIM, TAKUM KaK HAUMEHOBaHUe,
KaueCTBO, KOMIIAGKTHOCTb, aCCOPTUMEHT, TOBAPHbIe 3HAKH U 3HAKH OOCAY)KHBAHUS, [JeHa, XapaKTePHCTH-
KU, OT3BIBBI U APYTHE ITapaMeTPhL. B X0A€ MOKYIIKK MapKeTIACHChI IPEAOCTABASIOT BOSMOXHOCTb CPaBHU-
BaTh TOBAPbI 10 UMYIIeCTBeHHBIM XU HHPOPMALMOHHBIM XapaKTEPUCTHKAM, IleHe U APYTHM CYLeCTBeHHBIM
YCAOBHSIM, TOMOTas TOTPeGUTEAEM B 9AeKTPOHHON KOMMEPIIMH CAEAATh OCO3HAHHBIN, OIITUMAABHBIH H BbI-
TOAHBIH BBIOOP AAS YAOBACTBOPEHHUS CBOUX NOTPeOHOCTEH. B CBA3M ¢ 9THM IOTpeOUTEAN UMEIOT BO3MOXK-
HOCTb OCTaBAATH OT3bIBBI O TOBapax, MPOAABI[AX U paboTe SIAEKTPOHHOM TOPrOBOH IAOIAAKHU, YTO IIOMO-
raeT APYTHM [IOAB30BaTeASIM CAAATh 0OOCHOBAHHBIN U IPHEMAEMBIH BBIOOD.

Kpome Toro, Ha HEKOTOPBIX 9AeKTPOHHBIX IIAOLIAAKAX CYILIECTBYIOT pOPYMBI U COOOIIIECTBA, TAE TIOTPe-
OUTEeAH MOT'YT OOIATBCA MEXAY COOOH, ACAUTBCS OIBITOM, 0OCYKAATh TOBAPhI, paOOTBI M YCAYTH, @ TAKXKe
HIOAYYaTh [TOA€3HbIE COBETBbI M PEKOMEHAALIUH. B 5TOM KOHTEKCTe ellje OAHOM XapaKTepPHOH 4epTOoi, 00beAr-
HAIOIeH BCe MAapKETIIACHCHI, ABAACTCA HAANYHe AHYHOTO KaOHuHeTa. baaropaps sToMy IOKYIaTeAn MOTYT
PerucTpUpOBaThCs Ha MAAaTGOPME U CO3AaBaTh COOCTBEHHBIH aKKAYHT AASL XpaHeHUsI HHPOPMAIIUH O CAe-
AQHHBIX 3aKa3aX, AAHHBIX O AOCTaBKe, MAATE)XXHOH NHPOPMALIHH, & TAKIKE APYTOil 9AeKTpOHHOH (1mdpo-
BOI) MHPOPMALUH, CBA3aHHOH C IPOLIeCCOM MOKYIKH. OAHMM U3 TAABHBIX YAOOCTB SIBASIETCS IIPEAOCTaBAE-
HUE 9AeKTPOHHBIMH TOPTOBBIMU MAOLIAAKAMH IIIMPOKOTO BEIOOPA CIOCOOOB OMAATHI, BKAIOYAsI GAHKOBCKHE
KapThl, 9AeKTPOHHbIE ACHbTH, MOOUABHBIE IIAATE)KHU, HAAUYHbBIE IIPH CAMOBBIBO3€ M APYTHe BapUAHTBI. 3A€Ch
YMECTHO OTMETHTb, YTO MapKETIAEHCH COTPYAHUYAIOT C Pa3AUYHBIMH CAYKOaMH AOCTaBKH, KYPbepCKHU-
MH CAYXKOaMH, IIpeaAaras OTPpeOUTeAIM pa3AUYHbIe pasyMHBbIe CIIOCOOBI AOCTABKH, TAKHe KaK AOCTAaBKa
Ha AOM, ITYHKT BbIAQYH SAEKTPOHHBIX 3aKa30B, CAMOBBIBO3 U3 MarasuHa IPOAABLA HAU AOCTABKA KyPbepOM.
Kak HaM U3BeCTHO, MHOT'HE 9A€KTPOHHBIE TOPTOBbIe MAOIAAKH IIPEAAATAIOT IIPOrPAMMBI AOSIABHOCTH, KOTO-
pble IPEAOCTABASIOT OKYIIATeAAM CKUAKH, OOHYCBI, KOIIO9K U APYTHe IperMyliecTBa. BMecTe ¢ TeM sAek-
TPOHHbBIE TOPTOBbIE IAOIAAKH PETYASIPHO IIPOBOAAT aKIIMK U PACIIPOAAKH, TIPEAAAras IOKYIIaTeAS M CKHA-
KU U BBITOAHBIE IIPEAAOKEHUS.

B auTeparype NpaBUABHO OTMEYAETCS, UYTO SACKTPOHHBIE IAOLIAAKU IIPEAOCTABASIOT OTAUYHYIO BO3-
MOKHOCTb IPOAABI[AM PACLIMPHUTh CBOIO ayAUTOPUIO M MIPUBAEYb HOBBIX MOoTpebuTereil. bBaaropaps 60Ab-
IIOMY KOAMYeCTBY ITOAb30BaTeA€H Ha TAKUX NMAATGOPMaX KOMITAHUAM FOPa3A0 Aerde AOHeCTH HHPOPMAIIHIO
O CBOHUX TOBapax MAM YCAYTaxX AO IIHPOKOH ayauropuu [9]. Kpome TOro, Ha 9A€KTpOHHBIX TOPTOBBIX MAO-
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I[aAKaX MOXKHO IIPOBOAUTH PeKAAMHbIe KaMIIAaHUH, TIOAYYaTh OOPATHYIO CBSA3b OT MOTpeOUTeAH U CUCTEM-
HO aHAAM3HPOBATb AQHHBIE O IIPOAAKAX AAT 9P PEKTUBHOCTH IAEKTPOHHOTO TOPTroBOro ob6opora. B panHOM
pycAe pasMelljeHHe OHAAHH-PEKAAMbI TOBAPOB CIIOCOOCTBYET MOBBIIIEHNIO HX BUAUMOCTH U TPUBAEYEHHIO
OOABIIIETO YHCAQ MTOKYIATeACH, YTO, B CBOI0 OY€PEAb, IOMOTAeT PeaAn30BbIBaTh O0Aee KPYIHbIE TAPTUU
IPOAYKIIUH. BMecTe ¢ TeM 9AeKTPOHHBIE TOPrOBbIe MAOIIAAKU MOTYT IIPEAAAraTh MIPOAABI[AM Pa3AUYHbBIE
MapKeTHHIOBbIE YCAYTH, TAKHE KaK: PACCBIAKH, KYIIOHBI, TAPTeTHPOBAHHAS peKAaMa U T.A. AAs pasBUTHSA
TOProBOro 060poTa 3A€KTPOHHBIE MTAOLIAAKH MOTYT IPEAOCTABASATh CTATUCTHKY SA€KTPOHHBIX IPOAXK,
AQHHBIE O IOBEACHHH II0Ab30BaTeA€H H APyrHie aHAAUTHYECKIE AAHHbIE AAST OCYIeCTBACHHUS Pa3yMHO# TOp-
rOBAH. BMecTe ¢ TeM 9AeKTPOHHBIE [IAOLIAAKH MOTYT IIPEAAAraTh AOIIOAHUTEABHbIE IUPPOBbIE YCAYTH, Ta-
KHe KaK AOCTaBKa, cOOpKa MebeAH, yCTaHOBKA TEXHUKH, PEMOHT U T.A. DAeKTPOHHbBIE TOPrOBbIe IAOIIAAKH
MOTYT UHTEIPUPOBATHCS C ADYTUMHU cHcTeMaMu, Hanpumep: CRM (CucreMs! yripaBAeHHsI B3aHMOOTHOIIIe-
HUAMH ¢ KaneHTamu), 1C (6yxraaTepckrie mporpaMmsl), CKAAACKHE CUCTeMbI. Ellle OAHUM BayKHBIM acIieK-
TOM 9AEKTPOHHBIX TOPTOBBIX IIAOILIAAOK SIBASETCSI BOSMOXKHOCTh 0OMeHa HHPOPMAIIHEH U OIIBITOM MEXAY
yJaCTHHKaMHU A€KTPOHHON KoMMepuuHy. Ha Takux u¢poBbIX TOPTOBBIX MAATGPOPMAX MOKHO AETAABHO 00-
CYAUTDb aKTyaAbHBIE TeMbl, 3aAaTh BOIIPOCHI U IOAYYUTh KOHCYABTAIHIO Y TPOdeCCHOHAAOB B CBO€H 00Aa-
cTh. DTO B KOHEYHOM HUTOTe CIIOCOOCTBYET Pa3BUTHIO OHM3HEC-COOOIeCTBA U MTOBBIIIEHHIO KBaAU(UKAIINN
Y4aCTHUKOB 9AeKTPOHHOH KOMMEPILIUH.

OAeKTpOHHAsI TOProBask MAOLIAAKA BBIIIOAHSAET BEAYIYIO PYHKIIHMIO B COBPEMEHHOM IIUPPOBOM Ipa-
KAQHCKOM 000poTe, 0bAerdas mporecc TOProBAH, a TaKXKe SAKTPOHHBINH 06MeH HHpOopMariiel u coob-
IeHUAMHU (BKAIOYAsl 9A€KTPOHHBIH AOKYMEHTOOB0POT) MEXAY CYOBEKTaMU 9IAEKTPOHHONH KOMMEPIIHH.
B ycaoBusx nndpoBoit TpaHcOpMALIUH IPAKAAHCKOTO 060pOTa 9AeKTPOHHAS MAOIIAAKA CIIOCOOCTBYIOT
Pa3BUTHIO KPEaTHBHON SKOHOMHUKH, YAOOCTBY MOTpebUTeAei 1 0OMEHY ONBITOM MEXAY YIaCTHUKAMU HH-
TepHeT-KOMMepIIHH. B mporjecce 3BOAIOIIMOHHOM TpaHCHOpPMAIIUH [IUPPOBOTO TOProBOoro 060pora 3HaUHU-
MOCTb 9A€KTPOHHBIX TOPTOBBIX ITAOIIIAAOK OYAET TOABKO BO3PACTaTh, IOCKOABKY HHTE€PHET-TEXHOAOTHH CTa-
HOBATCS BCe 60Aee BaKHBIMHU 1 BOCTPeOOBaHHBIMU Ha GpOHE PacTyILero MoTpeOUTeAbCKOTO Cripoca. B cssu
C 3TUM OCOOEHHO B)XHO OTMETHTB, YTO Pa3BUTHE SACKTPOHHBIX TOPTOBBIX IIAOIIAAOK B YCAOBHSIX IUPPOBOH
TpaHCPOpPMALUU KPEaTUBHOH SKOHOMHKHU He OCTAHABAMBAETCSI — ITOCTOSHHO MOSIBASIOTCS HOBbIe QPYHK-
IIY ¥ BO3MOXXHOCTH B AQHHO# cdepe. B CBA3HU ¢ 3TUM IPaBOBOI PEIKUM IAEKTPOHHBIX TOPTOBBIX MAOLIAAOK
nprobpeTraeT 0COOYIO AKTYaAbHOCTD, TPeOysl KOMIIAEKCHOTO [IOAXOAQ H yYeTa CriefUupUKU UX GYHKIHOHHU-
poBaHHUsA, 4TOOBI 00ECIEYNTh YYaCTHUKAM 0€30IaCHOCTD, 3aIIUTY U COOAIOACHHE 3aKOHHBIX IIPaB M MHTe-
pecos [10]. AHaAM3 TTOKa3bIBaeT, YTO B Halllel CTpaHe, KaK ¥ BO MHOTMX APYTHX Pa3BUTbIX CTPaHAX, HabAro-
AQETCsT POCT PEHTHHTa 9AeKTPOHHOH TOPTOBAH, YTO 0OYCAOBAMBAET HEOOXOAUMOCTD COBEPIIEHCTBOBAHMUS
IPAaBOBOTO PETYAUPOBAHHUS AEATEABHOCTH 9AEKTPOHHBIX TOPTOBBIX MAOIIAAOK AAST IPOBEAEHHST TOPTOBAH,
3aKYIIOK U IIPEAOCTABACHHS PAa3AUYHBIX IIUPPOBBIX YCAYT.

B 1eAsX OBBIIIEHUS KaueCcTBa PabOThI 9AEKTPOHHBIX TOPTOBBIX IAOLIAAOK U Pa3yMHOH 3aIIUTHI IIPaB
U HHTepPecoB NOTpebuTeAel pa3pabaThIBAlOTCS M BHEADPSIOTCS ONITUMAaAbHbIE TEXHOAOTHIECKHE CTAHAAPTHI
Aast 3¢ deKTUBHOTO PYHKITHOHHUPOBAHHUS S9AEKTPOHHBIX TOPTOBBIX MAOIIAAOK C Y4ETOM 0OBEKTUBHOM TeH-
AHIINIH TOPTOBAU B MEXAYHAPOAHOM M PETHOHAABHOM YPOBHE, 0COOEHHO TIOPKOSI3bIYHBIX TOCYAAPCTB. DTH
111 pOBbIE ¥ TEXHOAOTHYECKUE CTAHAAPThI YCTAHABAUBAIOT 00s3aTeAbHbIE TPeOOBaHMs K UHPOPMAIIMOHHO-
MY HAaITOAHEHHUIO CAHTOB 9A€KTPOHHBIX TOPTOBBIX IIAOLIAAOK, TOPSIAKY PErHCTpaliiy oTpebureaeit, obpa-
OOTKe MepCOHAABHBIX AAHHBIX, Pa3peIIeHNI0 OHAAH-CITIOPOB U APYTHIM aCIIeKTaM HUX AeTEABHOCTH.

B HanMOHAABHOM 3aKOHOAQTEABCTBE Y30eKHCTaHa MPEAYCMaTPUBAIOTCSA Pa3AMYHbIC MEXaHH3MBbI 3a-
IUTHI [IPaB MOTpeOUTeAeH, KOTOPbIe MOTYT OBITh HCIIOAB30BAHBI B CAy4ae BOSHUKHOBEHHUS CIIOPOB C 9AEK-
TPOHHBIMH TAOIAAKaMHU. K HUM OTHOCATCA: AOCyAeOHOe yperyAupoBaHue CIIOpPOB, obpaleHue B Opra-
HbI 3aIIUTHI IPaB moTpebuteaelt, cyaebHas samura. HecMoTpst Ha mprHHUMaeMble HOPMAaTHBHO-IIPABOBbIE
Mepbl, 3aKOHOAATEABCTBO 00 9A€KTPOHHBIX ITAOLIIAAKAX B Y30eKHCTaHe Bce ellle He B IOAHOH Mepe COOTBeT-
CTBYeT IOTPeOHOCTAM PasBUTHUSA SAEKTPOHHON TOProBAH. CyIecTBYIOT IPOOEABl i IPOTUBOPEYHUS B 3aKO-
HOAQTEAbCTBE, KOTOPbIe MOT'YT IIPENATCTBOBATh Pab0OTe IAEKTPOHHBIX TOPTOBBIX TAOIIAAOK U 3aIUTE [IPaB
noTpebuTesei B uHTepHeT-KOMMepiuu. Ha 1dppoBoM pbIHKE 9AeKTPOHHBIX TOPTOBBIX IAOIIAAOK Y30eKH-
CTaHa HaDAIOAQIOTCS CAyYar HeAOOPOCOBECTHOM KOHKYPEHIIUHU CO CTOPOHBI HEKOTOPBIX 9IAEKTPOHHBIX TOP-
TOBBIX [TAOILIAAOK. JTO, KaK MBI II0AAraeM, MOXKET BBIPAXKAThCSI B AGMIIHUHTE IeH, PAaCIPOCTPAHEHUH AOXK-
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HOH HHpOpManuu, He060CHOBaHHOM OAOKHPOBAaHUH KOHKYPEHTOB U T.A. Kpome Toro, HeA06pocoBecTHas
KOHKYPEHI[Us HETaTUBHO BAMSIET Ha PAa3BUTHE 9AeKTPOHHON TOPIOBAY M HAHOCHUT y1iiep6 AOOPOCOBECTHBIM
y4acTHHKaM UPPOBOTO phIHKA.

Camoe raaBHOe, obecriedeHre KOHPUACHIIMAAPHOCTH 1 6€30IIaCHOCTH IIePCOHAABHBIX AAHHBIX OTPeOu-
TeAeH 9AeKTPOHHBIX TOPTOBBIX MAOIIAAOK ABASETCS OAHOH U3 KAIOUEBBIX 3aAa4 IIPAaBOBOTO PEIYAUPOBAHUSA
OTHOILIEHUH, CBSI3aHHBIX C HHTEPHET-KOMMepIHeil. B AaHHOM KOHTEKCTe, KaK HaM ITPEeACTaBASIeTCsI, He0OXO-
AHIMO COBEpIIIEHCTBOBATD [IPABOBbIE MEXaHU3MbI 3aLIUTHI [IEPCOHAABHBIX AQHHBIX, YTOOBI HCKAIOUUTD UX He-
CaHKIIMOHMPOBAaHHOE UCIIOAb30BaHNUE, YTEUKY HAU IIepeAauy TPETbUM AULIaM. DTO MOXKET BKAKOYATh B ce0:
o0s13aTeAbHOE UCIIOAb30BaHKE HAAEKHBIX METOAOB 3aLIUThI HUPPOBOH HHPOPMAIUH; BBEACHHE OTPAHU-
4eHHUH Ha cOOp 1 00pabOTKY IepCOHAABHBIX AQHHBIX; YCTAaHOBACHHUE ITPO3PAuHbIX MEXaHHU3MOB HHPOPMHU-
pOBaHUs IOTpebUTeAeH O TOM, KaK HX AAHHbIE HCIIOAB3YIOTCSI; BBEAeHHe D0Aee CTPOTHX CAaHKIMK 3a Hapy-
IIEHNUS; IPEAOCTaBACHUE TOTPeOUTEAM BO3MOXXHOCTH TPeOOBaTh KOMIIEHCAIIUH 33 IPUYNHEHHBIH yliepo;
IIPOBeAeHHE TIPOCBETUTEABCKUX KaMIIAHHH O BaKHOCTH 3alUTHI IIePCOHAABHBIX AQHHBIX, IIOBBIIIEHHE OC-
BEAOMAEHHOCTH ITOTpebUTeAeH O CBOUX IIPaBaX U T.II. B yCAOBHAX CTPEMUTEABHOTO Pa3BUTHS LIUPPOBBIX
TEXHOAOTHH HeOOXOAUMO IIOCTOSTHHO aKTYaAU3HPOBATh 3aKOHOAATEABCTBO 00 9A€KTPOHHBIX TOPTOBBIX I1AQ-
I[AAKAX, YTOOBI OHO YUYUTHIBAAO HOBBIE IINPOBbIE TEXHOAOTUHU U OU3HEC-MOACAH B AAHHOU cdepe. Hapsaay
C 9TUM HEOOXOAHUMO COBEPIICHCTBOBATh MEXaHH3MbI 3al[UThI IIPaB OTpeOUTEACH B 9ACKTPOHHOH TOPrOB-
A€, BKAIOUAs BOIIPOCHI BO3BpaTa HEKa4eCTBEHHbIX TOBAPOB, [APAHTHHHOTO 0OCAYKUBaHUS, SACKTPOHHOH
OIIAATBI TOBAPOB, Pa3peIIeHU OHAANH-CIIOPOB H T. A.

[TpaBoBOe obecreyeHre SAEKTPOHHBIX TOPIOBBIX MAOLIAAOK UMeET PSAA OTAUYHTEABHBIX 0COOEHHO-
CTel, 00yCAOBACHHBIX CIEIUPUKOH UX ACATEABHOCTH Ha UPPOBOH maomrapke. CHCTEMHBIN aHAAU3 IIOKa-
3bIBaeT, YTO TAODAAM3ALNA SIACKTPOHHON TOPTOBAU U OTCYTCTBHE reorpaduuecKUx U TEPPUTOPHAABHBIX
OTpaHUYEHHUH B ACITEABHOCTH 9AEKTPOHHBIX TOPTOBBIX ITAOIIAAOK 00YCAOBAUBAIOT OOBEKTUBHYIO HEOOXO-
AVIMOCTB MEXAYHAPOAHOTO U PETHOHAABHOIO COTPYAHHYECTBA B cdepe UX pEerYyAUPOBAHHUSA C YUETOM Tpe-
6oBaHU U cTaHAAPTOB BcemupHoit Toprosoit opranusanuu (BTO) u pernoHaAbHBIX 00beAHHEHHIH, B TOM
qncae Opranusanuu TIOPKCKHUX rocyaapcts (OTT). Aast adpdexTrBHOTO 0OOecIiedeH s paBHBIX KOHKYPEHT-
HBIX YCAOBHH U 3alLIMTHI IIPAB BCEX YYACTHUKOB I{UPPOBOTo pbIHKA TpebyeTcs YHUUKALNSA IpaBHA pabo-
ThbI 9ACKTPOHHBIX TOPTOBBIX IAOLIAAOK Ha MEXXAYHAPOAHOM U PETHOHAABHOM YpPOBHE. JTO IPEAIIOAATAeT
pa3paboOTKy U NPUHATHE MEXXAYHAPOAHBIX U PETHMOHAABHBIX KOHBEHIIUH, COTAAIICHUH U YHHPUIIUPOBaH-
HBIX CTAHAAPTOB, PETAAMEHTHUPYIOIIUX ACATEABHOCTb 9AEKTPOHHBIX TOPTOBBIX ITAOIAAOK B TPAHCI'PAHUY-
HOM U POBOM IIPOCTPAHCTBE.

Vcxoast 3 3TOr0, HEOOXOAMMO KOHCTATHPOBATh, YTO IOPUAUYECKAsk CHAA U 0€30IIaCHOCTh AEKTPOH-
HBIX CACAOK Ha 9AEKTPOHHBIX TOPTOBBIX ITAOIIAAKAX TPEOYIOT YHUKAABHBIX M Pa3yMHBIX IIPABOBBIX ITOAXO-
AOB, 00YCAOBAEHHBIX UX IIUPPOBOH IPaXKAAHCKO-IIPABOBOM IPUPOAOH. BaxkHYI0 pOAb B 0OecrieueHnH 3THUX
TpeGOBaHUI UI'PaeT UCIIOAb30BAHUE SACKTPOHHOH (IM(POBOI) MOAINCH, KOTOpaAst II03BOASIET HACHTH-
$HUIMPOBATH YYACTHHUKOB 9AEKTPOHHOH CAEAKHU (IIOAB30BAaTEABCKOTO COTAQIIEHHUS) U TapaHTHPYeT Heus-
MEHHOCTb HHPOPMAIUH, CBA3AHHOH C HHTEPHET-KOMMepIiuel. [IoMuMo 3Toro, HeOOXOAUMO BHEAPEHHE
Pa3yMHBIX U HaACKHBIX CUCTeM KU POBAHUA AAHHBIX, 3aIIUTHI OT KHOepaTak 1 obecrieyeHUus: KOHPHACH-
IIUAAPHOCTH HHQOPMAIIUHU, B TOM YHCA€ KOMMEPUeCKOH TaliHbl. CAeAyeT OTMETHTb, YTO pasyMHOe IIpHMe-
HeHHe HOBEHIINX [UPPOBBIX TEXHOAOTUH, TAKUX KaK OAOKUYEHH, MOJKeT 3HAYUTEABHO [IOBBICUTh YPOBEHb
MHPOPMALIMOHHOH 6€30IIaCHOCTH U IIPO3PAYHOCTH SAEKTPOHHBIX CACAOK, 3aKAI0YaeMBbIX Ha ITUPPOBBIX TOP-
TOBBIX [TAOIIAAKAX. DTU I'PAKAAHCKO-IIPABOBbIE TPABOMEPHbIE TIOAXOABI HAIIPaBAEHbI Ha CO3AAHUE IOPUAU-
4eCKH 00513aTeAbHOH U 6e30I1aCHOM CPeABI AASI SAEKTPOHHBIX TOPrOBBIX cAeAOK Ha JII, obecnieunBas AoBe-
pHe U 3aI[UTY BCeX YYACTHUKOB.

B auTepaType IpaBHABHO OTMEYAETCs, YTO SIAEKTPOHHBIE MAOIIAAKH, KaK IIOCPEAHHUKH B PAcIpOCTpa-
HeHUU MHPOPMALIUU U TOBAPOB, AOAKHBI UT'PAaTh aKTUBHYIO POAb B 3allIUTe aBTOPCKUX IIPaB U APYTUX HH-
TEAAEKTYAABHBIX IIPaB. DTO IIPEAIIOAATAET CO3AAHME 3P PEKTUBHBIX MEXaHU3MOB AASl BBIABACHHS U yAAAe-
HUS C IAOIIAAOK KOHTPadaKTHON IPOAYKIIUH, a TaKXKe O0pp0y ¢ mUpaTcTBOM. BajkHYIO pOAD B 9TOM UTpaeT
COTPYAHHUYECTBO SAEKTPOHHBIX AOIIAAOK C IPAaBOOOAAAATEASMH U TPABOOXPAHUTEAPHBIMU OpraHamu [11].
Aas 60pbOBI ¢ KOHTpadaKTHOH IPOAYKI[HEH SACKTPOHHBIM TOPIOBBIM ITAOIJAAKAM CACAYeT BHEAPUTD CHCTe-
MbI MOHHUTOPHHTIA TOBAPOB, IIPEAAAraeMbIX K IPOAAXKE Ha UX MMAOILIAAKAX, AAS BHIIBAGHHA KOHTPadaKTHON
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IPOAYKIIUH. DTO MOXKeT BKAIOUATh aHAAU3 H300paskeHUH, OITUCAaHHI TOBAapOB, CPaBHEHHeE C 6a3aMH AAHHBIX
npaBoobArapaTeAeil U UCITOAB30BaHHE AATOPUTMOB MAIIHHHOTO 00y4yeHus. [Ipu o6HapykeHHH KOHTpadak-
Ta 9AKTPOHHBIE TOPTOBBIX ITAOILIAAKH 0053aHBI HE3aMEAAUTEABHO YAQAUTD TOBApP C IPOAQKU U YBEAOMHTD
06 aTOM IpaBoobAapaTeAsl.

PeryanpoBaHue A€ITEABHOCTH 9AEKTPOHHBIX TOPTOBBIX IAOIAAOK HEOOXOAMMO AAf CO3AAHUSA OAa-
TOTIPUATHOH Cpeabl, obecreunBarouiell 6e30MacHOCTh U 3aLIUTY NIPAaB U UHTEPECOB MOTpebuTesell B OH-
AQWH-IPOCTpaHCTBe. Ba)KHO, YTOOBI 3aKOHBI M COTAQIIEHUsI COOTBETCTBOBAAU COBPEMEHHBIM PeaAUsIM
5ACKTPOHHOU KOMMEPIIUHU U 06ecreynBaAr 3¢ PpeKTHBHbIE MEXaHU3MbI Pa3pelleHUs CIOPOB U 3aIIUTHI IIep-
COHAABHBIX AQHHBIX ITOTpebHUTeAeH. AeATEAPHOCTb CYO'beKTOB SACKTPOHHOH KOMMEPIUH B COBPEMEHHOM
MUpe BO MHOI'OM 33aBHCHUT OT UCIIOAb30BAHUSA SACKTPOHHBIX TOPTOBBIX MAOIIAAOK, HA KOTOPBIX IIPEAIIPHU-
HHMaTeAr MOTYT IIPOAABATh CBOU TOBAPbI, PaOOTHI U YCAYTH, HAXOAUTh HOBBIX ITOTpeOHUTEeAEH, 3aKAI0YATD
5AEKTPOHHBIE TOPrOBbIE CACAKH U PACUIMPATH CBOH OM3Hec B IUPPOBOM IPOCTpAHCTBe. [Ipy aTOM BaxK-
HO YeTKO IIOHUMATb IIpaBa U 00A3aHHOCTH CyO'BEKTOB MPEAIIPUHUMATEABCKON ACATEABHOCTH B KauecTBe
MIOAB30BaTeAeH 9AeKTPOHHBIX TOPIOBBIX ITAOIIAAOK. B CBSI3U C 5TUM OAHHMM U3 KAIOUEBBIX aCIIEKTOB B 3TOM
KOHTEKCTE SBASIETCS IPO3PAYHOCTDh U YECTHOCTD B OTHOLICHUSAX MEKAY IPEAIPUHUMATEAAMHU U SACKTPOH-
HBIMU TAOLIAAKAMHU, Ha KOTOPBIX OHH Pa3MeIlaloT CBOM TOBAaphl U YCAYTH B IfudpoBoM npocTpaHcTe. Oa-
HHM U3 OCHOBHBIX ITPaB CyO'beKTOB 9AeKTPOHHON KOMMEPLIUH IBASIETCA IIPABO HA paBHbIE YCAOBHUSA AOCTYIIA
K 9A€KTPOHHBIM TOPTOBBIM ITAOIAAKAM. DTO O3HAYAET, YTO BCE CYOBEKTHI SIACKTPOHHON KOMMEPLIUH HMEIOT
paBHbBIE BO3MOXXHOCTH AAS Pa3MEIIeHUA CBOUX TOBAPOB U YCAYT HA TOPTOBBIX ITAOIAAKAX U KOHKYPEHIIUIO
Ha pbIHKe. HUKTO He AOAYKeH OBITh HCKAIOUEH H3-3a CBOETO CTAaTyca HAU pa3Mepa busHeca [12].

Coraacto cT. 11. 3akoHa «O0 3AeKTpOHHOH KoMMepIuu PY3», K omepaTopaM 9AeKTPOHHOH KOMMep-
LUK OTHOCATCS: MIPOBafiAepbl U ONEePaTOPbI ceTel TeACKOMMYHHUKALINH; OIIepaTOpbl 3AeKTPOHHBIX TOPro-
BBIX IIAOILIAAOK; IIOCTABIIUKY ITAATEKHBIX YCAYT; IOPHANYECKHE ANIIA, OKA3bIBAIOLINE YCAYTH 110 XPaHEHUIO
5ACKTPOHHBIX AOKYMEHTOB U 9AeKTPOHHBIX COOOIEHUI CyO'beKTOB 9AeKTPOHHOH KoMMepruy. K oneparo-
paM 5AeKTPOHHOH KOMMEPIIMHM MOTYT OBITb OTHECEHBI U HHbIE IOPUAUYECKHE AUIIA B COOTBETCTBHH C 3a-
KOHOAATeABCTBOM. CTaTbsl 12 AaHHOTO 3aKOHA IIPeAyCMaTpUBaeT IpaBa U 00A3aHHOCTH OIIEPATOPOB JACK-
TPOHHOH KoMMepuu#. OnepaTropsl 3AeKTPOHHOW KOMMEPIIUU HMEIOT IIPaBO: OKa3bIBaTh HA AOTOBOPHOU
OCHOBE YCAYTH B 00AQCTH 9A€KTPOHHOM KOMMEPIIUH B IIPEAEAaX CBOMX IIOAHOMOYHH; ONIPEACAATD YCAOBHUS
OKa3bIBaeMBIX YCAYT CyO'beKTaM 9AeKTPOHHOH KOMMEPIIMH; IIePeAABaTh SACKTPOHHbIE AOKYMEHTBI M IACK-
TPOHHBIE COOOIEHN Ha XPaHEHHEe APYTUM OIlepaTOpaM AEKTPOHHOH KOMMEPIIHH.

OmnepaTopbl 9AEKTPOHHON KOMMePLHHU 00513aHbI: COOAI0AATh TPeOOBaHMS 3aKOHOAATEABCTBA; IPHHHU-
MaTh MepblI 10 obecredeHno becrnepe6oitHOI paboThl CBOMX HHPOPMALHMOHHBIX CHCTEM; COOAIOAATH CTAH-
AQPTBI, HOPMBI M IIPABUAA B 00AACTH 9AEKTPOHHOH KOMMEPIIUH; PACKPBIBATh CYO'beKTaM 9AeKTPOHHON KOM-
MepIuu HHPOPMAIUIO O CBOEM ITOAHOM HaMMEHOBAaHHH, OPTaHU3AIlMOHHO-TIPaBOBOH PpopMe, AUTeH3HAX,
AOKYMEHTAX pa3pelInTeAbHOI'O XapaKTepa, OKa3bIBAEMbIX YCAYTaX, YCAOBUAX HX OKA3aHUA U CTOUMOCTH
(tapudax); He U3MEHATb COACPIKAHUE U MOPIAOK HCIIOAB30BAHHS SAEKTPOHHBIX AOKYMEHTOB U SAEKTPOH-
HBIX COOOILIeHHH (32 HCKAIOUEHHEeM CAy4YaeB, IPeAyCMOTPEHHbBIX AOTOBOPAMH, 3aKAIOYeHHBIMU CyObeKTa-
MH 9AEKTPOHHOH KOMMEPLUH); 06eCIiednBaTh MephI 10 3alLUTe SIAeKTPOHHBIX AOKYMEHTOB, SAeKTPOHHBIX
COOOIIEHNH U IIePCOHAABHBIX AAHHBIX OT HECAHKI[MOHUPOBAHHOT'O UCIIOAB30BAHMUs; HE IIEPEAABATh IACK-
TPOHHbIE AOKYMEHTbI, 9ACKTPOHHbIE COOOIEHNS HAM UX KOIIHH, B TOM YHCAe HHPOPMALIHIO, COACPIKAIIYIO-
Cs B HUX, TPETHUM AHLIAM (32 HCKAIOUEHHEM CAy4YaeB, IPEAYCMOTPEHHBIX 3aKOHOAATEABCTBOM HAH AOTO-
BOpaMH). YCAOBHS U ITPAaBHAQ IIPEAOCTABACHHS YCAYT OIIEPaTOPOM IACKTPOHHON KOMMEPIIUU He AOAXKHBI
IPOTHBOPEYUTD HACTOALLIEMY 3AKOHY U HHBIM aKTaM 3aKOHOAATeAbCTBA. OIlepaTop SAeKTPOHHOM KOMMep-
I[UM He HeCeT OTBETCTBEHHOCTD 32 IIPABOBbIE IIOCACACTBHS, CBA3AHHbIE C COAEPKAHNEM ITePeAaBAEMbIX eMY
9AEKTPOHHBIX AOKYMEHTOB U 9ACKTPOHHBIX COOOIIEHUH CyOBeKTOB 9AeKTPOHHOH KoMMepuuu. Oneparop
5ACKTPOHHOH KOMMEpPLIUU MOYKET MMeTb U MHBIE IIPaBa U HECTHU APYTHe 00A3aHHOCTH B COOTBETCTBUHU C 3a-
KOHOAAQTEABCTBOM B AOTOBOPOM.

Kpome Toro, cT. 13. BbIlleyKa3aHHOTO 3aKOHA IIPEAYCMATPUBAIOTCA IIpaBa M 00A3aHHOCTH OIEePaTO-
Pa 9AeKTPOHHOH TOPrOBOH MAOIIAAKH. B 9acTHOCTH, omepaTop 3AeKTPOHHOH TOPTOBOM MAOIIAAKH, TIOMU-
MO IIpaB OIlepPaTOpa 9AeKTPOHHON KOMMEpPIIUH, YKa3aHHBIX B YaCTH IepBOH cTaTbu 12 HacTOAIIEro 3aKOHa,
TaK)Ke MMeeT IIPABO: OCYIECTBAATb HETOCPEACTBEHHO CAMOCTOSITEABHYIO IIPOAQIKY TOBApOB (paboT, ycayr)
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Ha CBOEH TOPTOBOM MAOIIIAAKE; IPOBEPATH COOTBETCTBYIOIHE AHI[EH3HH, AOKYMEHTBI Pa3peIIuTeAbHOTO Xa-
paKTepa HAH YBeAOMACHHS IPOAABLIOB, OCYILeCTBASIOIIUX AMIIeH3UPYeMble BUABI ACATEABHOCTH HAH OCYIIle-
CTBASTIOIUX ACATEABHOCTD (ACHCTBHS) Ha OCHOBAHHH AOKYMEHTOB PaspelIUTeAPHOT0 XapaKTepa UAH B yBe-
AOMHUTEABHOM TIOPSAKE.

OmepaTop 5A€KTPOHHOH TOPTOBOH MAOIIAAKH, TOMUMO 0053aHHOCTEH OIepaToOpa 9AeKTPOHHOH KOM-
MepIIMH, YKa3aHHbBIX B YaCTH BTOPOH CTaThbU 12 HACTOALErO 3aKOHA, TaKKe 00A3aH: IPUHUMATb Mepbl
IO TIpeceYeHHI0 PeaAnsalluu TOBapoB (paboT, YCAYT), U3BATHIX U3 000POTa MAM OTPaHHYEHHBIX B 000pO-
Te, B COOTBETCTBHHU C 3aKOHOAATEABCTBOM; PEIYAAPHO OTOOpaXKaTh Ha 9AEKTPOHHOH TOPTrOBOH IAOIIAA-
Ke coraaureHre 06 0O6CAyKMBaHHH TOPTOBOH MAOILIAAKH U IPaBHAA TOPTOBAM Ha 9A€KTPOHHOH TOPTOBOMH
IAOLIAAKE; IPUHUMATD TEXHUYECKHE MePBI AAA 0OecriedeHHs BOSMOXKHOCTH O3HAKOMACHHSA y4aCTHHKAMH
9AEKTPOHHOH KOMMEPIIUH C YCAOBHAMH AOTOBOPA Ha 00CAY)KMBaHHUE U OCYILeCTBACHHE TOPTOBAH, a TAKKe
UX pa3MellleHHs B TIOAHOM BHAe. EcAM onepaTop 9AeKTpOHHOM TOProBOH MAOIAAKH HaMepeH IIPHOCTaHO-
BUTb CBOIO ACSITEABHOCTb B 00AACTH 9ACKTPOHHOH KOMMEPIIUH AU BHECTH U3MEHEHHUS B IpaBHAa 00CAY-
KUBaHUA, OH AOAKEH He MeHee YeM 3a TPUALATH AHeH 0OBABUTH 06 9TOM Ha COOTBETCTBYIOLIEH TOProBOH
IAOLIAAKe (33 UCKAIOUEHHEM CAyYaeB, IPEAYCMOTPEHHBIX 3aKOHOAATEABCTBOM).

PaccmoTpuM, Kakue ellje paBa IPEAOCTABASET Hallle 3aKOHOAATEABCTBO CyObeKTaM PeATIPUHUMATEAD-
CKOH AATEABHOCTH AASL ODecIiedeH s UX IPaBOBOM 3al[UIEHHOCTH U CTUMYAHPYIOT aKTUBHOE HCIIOAB30Ba-
HIe 9AeKTPOHHBIMH MAOILIIAAKAMHE B CBOEH ACSITEABHOCTH: pasMelarts (rpeaarats) odpepTy B ”HGOpMAILH-
OHHBIX CHCTeMaX, pYHKIIMOHUPYIOMINX B 00AACTH 9AeKTPOHHOH KOMMEPIIMH; OPTaHU30BaTh COOCTBEHHYIO
9AEKTPOHHYIO TOPrOBYIO IAOLIAAKY U HEIIOCPEACTBEHHYIO IIPOAQXKY TOBapOB (paboT, ycAyr) Ha Heil; pea-
AW30BBIBAaTh TOBapbI (PabOTBI, YCAYTH) IIyTEM 3aKAIOUEHHsSI AOTOBOPOB B 9AEKTPOHHOI KoMMepiuu (Aa-
Aee — AOTOBOP); TTepeAaBaTh Ha XpaHEHHE OIIepPAaTOpPaM SACKTPOHHON KOMMEPIIUH 9AeKTPOHHbBIE AOKYMEH-
THI U 9AeKTPOHHBIe coobueHus [13].

Hapsiay ¢ mpaBamu, CyObeKTbI IPEeATIPHHUMATEABCKOH AEATEAPHOCTH, 3apeTUCTPHPOBAHHbBIE Ha ACK-
TPOHHBIX ITAOIJAAKAX, TAKXKE UMEIOT PSAA 0053aHHOCTEH, KOTOPbIe OHH AOAXKHBI BBIITOAHATD B COOTBETCTBUU
C 3aKOHOAQTEABCTBOM Y30€eKHCTaHa U ITPAaBUAAMH PAaOOThI 9AEKTPOHHBIX ITAOILIAAOK: CYOBEKThI IIPEATIPHHU-
MaTeAbCKOH AeITEABHOCTHU 00S3aHBI IPOHTH IPOLEAYPY PETUCTPAIIMH Ha SAeKTPOHHBIX ITAOIIAAKAX H TIpe-
AOCTaBHTb OIlepaTOPy 9AKTPOHHBIX IAOIIAAOK AOCTOBEPHYIO HHPOPMAIIHIO O cebe, BKAIOYAs HaHMEHOBa-
Hue, MTHH, ropupmdeckuii appec, KOHTaKTHbIE AAHHbBIE U APYTHE CBEACHHS, HEOOXOANMBIE AAS PETHCTPAIUH.
Cy6beKTbI IpeATIPUHUMATEAbCKOH ACITEAPHOCTHU 00513aHBI COOAIOAATD IIPaBHAA PAOOTBI 9AEKTPOHHOH MAO-
I[AAKH, YCTAaHOBACHHBIE OIIEPATOPOM 9AKTPOHHOMH MAOIAAKH. DTH IIPABUAA MOTYT KacaThCs pa3MelleHHU
uHGOPMAIHH, YIaCTHA B TOPraX, 3aKAI0YEHUS AOTOBOPOB, pa3pelleHUs CIOPOB, HCIIOAb30BAHHUS IACKTPOH-
HOH IAOIIAAKH B COOTBETCTBUH C STHYECKUMU HOPMaMH U T. A. CyObeKTbI IPEATPUHUMATEABCKOH ACATEAD-
HOCTH HECYT OTBETCTBEHHOCTH 32 HHYOPMAIUIO, KOTOPYIO OHH Pa3MelLIAl0T Ha SACKTPOHHBIX IAOIAAKAX.
Ota nHpOpMaIKA AOAKHA OBITH AOCTOBEPHOH, 3aKOHHOH, He HapyIIaTh IIpaBa U 3aKOHHbIE HHTEPEChI APY-
THX AMI], @ TAK)KEe COOTBETCTBOBATh TPeOOBAaHUAM 3aKOHOAATEABCTBA Y306ekncTaHa. CyObeKThI IIPEAITPUHH-
MAaTeAbCKOH AeATEAPHOCTH 005A3aHbI CBOEBPEMEHHO U B IIOAHOM 0O'beMe UCIIOAHATH CBOM 0053aTeAbCTBA
110 AOTOBOpAM, 3aKAIOUEHHBIM C HCIIOAb30BAaHHEM 9AEKTPOHHBIX TOPTOBBIX MAOIIAAOK. AAs 9 deKTHBHO-
ro obecreyeHHs 3alUTHI IPaB CyOBEKTOB IPEAIPUHUMATEABCKOH ACATEABHOCTH, 3aPETHCTPHUPOBAHHBIX
Ha 9AeKTPOHHBIX TOPTOBBIX ITAOIIAAKAX, B Y30eKHCTaHe IPEAITPUHUMAIOTCA Pa3AUYHbIe HEOOXOAMMBIE IeAe-
coobpasHble Mepbl. [ocyaapcTBeHHBIE OpPraHbl Y30€KUCTaHa OCYIIECTBASIOT KOHTPOAD M HAA30D 32 ACATEAD-
HOCTBIO 9A€KTPOHHBIX TOPTOBBIX IAOIAAOK, 0becIedrnBas COOAIOACHHE UMU ACHCTBYIOIIETO 3aKOHOAATEAD-
ctBa. OnepaTopsl 9A€KTPOHHBIX TOPTOBBIX MAOIIAAOK MOTYT CO3AABaTh CAMOPETyAHpyeMble OpraHU3alNH,
KOTOpbIe pa3pabaThIBAIOT U IPUMEHAIOT CBOU BHYTPEHHHE ITPAaBHAA U CTAHAAPTHI PabOTHI, HAIIPaBACHHbBIE
Ha 3al[UTY [IPaB OAb30BaTeACH 9ACKTPOHHBIX TOPTOBBIX MAOIIAAOK. OIepaTOpPbI 9ACKTPOHHBIX TOPTOBBIX
IIAOIIIAAOK MOTYT BHEAPSTH Ha CBOMX ITAOIIAAKAX MEXaHH3MbI AABTEPHATUBHOTO paspeltenus ciopos (ADR),
TaKHMe KaK MEAHALUs U apOUTPaXK, KOTOPbIe IIO3BOAAIOT OBICTPO U 3 PEKTUBHO paspelaTh CIIOPbI MEXAY
IIOABb30BAaTEASMH SAEKTPOHHBIX TOPTOBBIX IAOLIAAOK.

CyObeKTbI IpeATIPHHUMATEABCKOM ACATEAPHOCTH, ABAAIOIIHECS ITOAB30BATEASIMU 9ACKTPOHHBIX TOP-
TOBBIX IIAOIIAAOK, 0OAAAAIOT IIUPOKHUM CIIEKTPOM IIpaB M 0643aHHOCTeH. OnepaTop 9AeKTPOHHBIX TOPTO-
BBIX [TAOIIIAAOK 00513aH 00€CIIeYUTD YCAOBHUSA AASL PEAAHU3AIIUH IIPAB TOAb30BATEeACH SACKTPOHHBIX ITAOIA-
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AOK M HECTH OTBETCTBEHHOCTD 33 HapylleHHue UX 1paB. [0cyAapcTBO M 0niepaToOphl SAEKTPOHHBIX TOPTOBbIX
IIAOLIAAOK IIPEATIPUHUMAIOT Pa3AMYHBIE MEPBI AASl 3aIIMTHI IPAB IMOAb30BaTEAEH SAEKTPOHHBIX IAOIIA-
AoK. [TpaBoBOe peryAupoBaHHe ACITEABHOCTH CYO'beKTOB IIPEATIPUHUMATEAbCKOH AeATEABHOCTH Ha SACK-
TPOHHBIX TOPTOBBIX MAOIAAKAX TIOCTOSHHO Pa3BUBAETCA U COBEpIIEHCTBYeTCA'. AeHCTByIOIIee 3aKOHO-
AATEABCTBO, PETYAHPYIOLIEE ACATEABHOCTb 9AEKTPOHHBIX TOPTOBBIX ITAOIIAAOK, HE BCETAA B TIOAHOM Mepe
COOTBETCTBYeT AMHAMHUYHO pa3BUBalollelcsa chepe IAeKTPOHHON TOProBAU. OTO IPUBOAUT K TOsABAE-
HHIO TPOOEAOB U IPOTUBOPEYHH B IPAaBOBOM PEI'YAUPOBAHHUH, UTO CO3AAET IPEMATCTBUA AAT 9P PEeKTUB-
HOH pabOThI 9AEKTPOHHBIX TOPrOBBIX IIAOIAAOK M 3aLIUTHI IPAB YYaCTHUKOB IIUPPOBOTrO phIHKA. B cBA3M
C 9TUM HeOOXOAUMO IIPOBECTH KOMIIACKCHYIO aKTYaAHU3aI[UI0 3aKOHOAAQTEABCTBA, YUUTHIBAIOLIYIO HOBbIE
TEXHOAOTHUH, OU3HEC-MOACAU U aKTYyaAbHbIE IPOOAEMBI SACKTPOHHOH TOPrOBAU. JTO IO3BOAUT YCTpa-
HHUTD CYLeCTBYIOLIME IPOOeABbl U IPOTUBOPEYHs, a TAKXKe CO3AATh IIPABOBYI0O OCHOBY AASL AAAbHeHIIIe-
rO Pa3BUTHUA IAEKTPOHHBIX TOPTOBBIX ITAOIIAAOK C YIeTOM OObeKTUBHOH TEHACHIUH pasBUTHA LUPPO-
BOT'0 TPayKAQHCKOT0 060opora. B Y3bekucrane OTCyTCTBYeT eAMHBIH 3aKOH, peTYAUPYIOIUH BCE aCIEeKThI
AEATEABHOCTH 9ACKTPOHHBIX IIAOIIAAOK BOOOIIIE U 9ACKTPOHHBIX TOPTOBBIX IAOLIAAOK B YaCTHOCTH. JTO
IIPUBOAUT K HECOTAACOBAaHHOCTH HOPM, IIpoOeAaM B 3aKOHOAATEABCTBE U IIPAaBOBOH HEOIIPEACACHHOCTH.
HpiHemHAA cucTeMa MpaBOBOT'O PEr'YAMPOBAHUA SAEKTPOHHBIX TOPrOBBIX IAOLTAAOK OCHOBAHA Ha pas-
PO3HEHHBIX HOPMaX, COAEpKAIIMXCcA B [pakaaHCKOM Koaekce, 3akoHe «O6 9AeKTPOHHOM KOMMEPLHUU»,
a TaK)Ke B ADYTUX HOPMaTHBHO-IIPABOBLIX aKTaX. OTCYTCTBHE KOMIIAEKCHOTO 3aKOHA 3aTPYAHSAET 3aIUTY
IIPaB ¥ HHTEPECOB YYaCTHUKOB 9A€KTPOHHBIX TOPTOBBIX IIAOIIAAOK, @ TAK)KE MPENATCTBYeT 3QPEeKTUBHO-
MY Pa3BUTHIO SAEKTPOHHOM TOProBOH KOMMeEPIIHH.

ITo HamremMy ray6oKoMy y6exACHHUIO, OTCYTCTBHE EAMHOTO MEXKAYHAPOAHOTO HAH PETHOHAABHOTO 3aKO-
HOAATEAbCTBA, PETYAUPYIOLIET O AEATEABHOCTb SAEKTPOHHBIX TOPTOBBIX MAOIIAAOK, HETATHBHO BAMAET Ha OT-
HOIIEHHS, CBSI3aHHbIE C IAEKTPOHHOH KOMMepIuel. B KoHeYHOM UTOTe, 3TO MOXKET IPUBECTH K PA3AUYMAM
B IIPaBOBBIX HOPMaX PasHbIX CTPAH, 4TO 3aTPYAHAET MEKAYHAPOAHOE B3aUMOAEHCTBHE U 3aKAIOUEHHE TAO-
OaABHBIX TOPTOBBIX CACAOK B IUPPOBOM IIPOCTpaHCTBe. FI3-3a OTCYTCTBUSA YETKOTO OIIPEACACHHS IIPAaBOBOIO
CTaTyCa 9A€KTPOHHON TOPrOBOM IAOIAAKH IIPOMCXOAAT Pa3HOTAACHA B IPABONPUMEHUTEABHOM IIPAKTHUKE
¥ CIIOPBI MEXXKAY YYaCTHHUKAMH PBIHKA. B CBA3H C 9TMM HEOOXOAMMO 3aKOHOAATEABHO 3aKPENUTDb IPABOBOH
CTaTyC 9AeKTPOHHBIX TOPTOBBIX IIAOIIAAOK, OTIPEACAHB UX KaK IOPUAHYECKHE AMIA, 0OAAAAIOIIHE COOTBET-
CTBYIOLIMMU [IPaBaMU 1 00A3aHHOCTAMH.

' B noctaHoBneHun KabuHeta MuHNCTpoB Pecnybnuku Y3bekumctaH, ot 26.12.2024 1. N2 885 «O Mepax no AanbHenLle-
MY Pa3BUTUIO Chepbl INEKTPOHHOM KOMMEpPLMI B Pecrybnmke Y30ekncraH» NpeaycMaTpuBaeTCs, YTo 3NeKTPOHHas Top-
roeas nnatopma — NporpaMmMHO-annapaTHbIi KOMAAEKC NV MHHDOPMaLMOHHO-TeNeKOMMYHMKaLMOHHas cncrema,
obecneynBatoLLasn C UCMonb30BaHNEM BCEMUPHOW MHPOPMALMOHHO-TENeKOMMYHUKALMOHHOW CeTU VIHTEpHET: BO3MOX-
HOCTb peanu3aLm TOBapoOB NOTPEOUTENIO ANCTAHLIMOHHBIM CMOCODOM 3a CHET pa3MelLieH s MPOAABLIOM MPEeaSIOXKEHUN
0 NPOAAXKe TOBAPa NEKTPOHHOM KOMMEPLUM AN1F 03HAKOMIEHUS C HUMW NOTPebunTens, peknambl ToBapa eKTPOHHOM
TOProBAM, 3aK0YeHWS LOroBOPa Kynam-Npoaaxun Uiy Apyrnx JOroBOPOB, PacHeToB 3a TOBApP 31eKTPOHHOM TOProBAu,
opraHv3aLMmn AoCTaBKM ToBapa NoTpebuTento; NpueM, perncrpaLimio, oopadoTky 1 MOHUTOPUWHE 3afBOK Ha NofyyYeHne
LLOCTyMa K ToBapaMm Ha 311eKTPOHHOW TOProBou nnathopMe; 3akJliodeHre 1 06paboTka 31eKTPOHHbIX AOrOBOPOB U 3aKa-
30B; NpveM, perncrpaums, obpabotka 1 MOHUTOPUHT 3aSBOK OT NMPOLABLIOB 1 MOKYNaTenen Ha y4acTme B 3N1eKTPOHHbIX
crenkax; npuem, perucrpaums, obpaboTka 1 MOHUTOPUHT 3aIBOK Ha pa3MeLlLieHre Unu yaaneHve npoaasLammn nHdop-
MaLuMn npo ToBap 1 (1K) LMGPOBON NPOAYKT; aHOHCMPOBAHME LieH Ha TOBapbl U (Mnn) UMb poBble NPOAyKTbI; CO3aa-
HVie IYHOrO KabuHeTa (Mpodunns) NPOAABLY M MOKyNaTenio; Npuem, perucrpaums, obpaboTtka M MOHUTOPWHT 3asBOK,
B TOM 4Y1CIIe OT CBOErO MMEHW Ha NPOoAaxy, MOKyrnKy, XpaHeHve, nepeaady, 4ocTaBky ToBapa v (1nmn) undposyio anc-
TPUOYLMIO LMPPOBOro NPoaykTa; LOCTaBKa U XpaHeHve TOBApPOB; NPUEM, perucrpaums, obpabotka 1 KOHTPOSb Snek-
TPOHHbIX MnaTexen Mexay NpofaBLaMu 1 NokynaTensMmn; AenoHMpoBaHMe AeHEXHbIX CPeacTB (3ckpoy) nyTeM nepe-
YUCNEHNA OeHeXHbIX CPeACTB MPOAABLLY TOBapa TOMbKO MOC/e 4OCTaBKM ToBapa A0 MOKyNaTens; B3MaHue KOMUCCUn
3a OKa3aHHble YCNyr CO CTOPOHbI OnepaTopa 3MekTPOHHOW TOProBoM NAaTdopMbl; NpoLecc LdpoBOn MapkMpPOBKM
1 pacnpeaeneHns ToBapos; BbIbop cnocoba nonydeHns Toeapa v (Mnn) LUMhpoBo ANCTPUBY LM LMGPOBOrO NPOAYK-
Ta, a TakXe OTCNeXMBaHWe CTaTyca A0CTaBKy ToBapa U (1Mnn) umMdpoBoro NpoayKTa, Npy HannyMm ycyr no JOCTaBKe;
(hOPMMPOBaHHME OT3bIBOB 1 BbICTABIIEHWE PENTMHIOB TOBapaM, LMMPOBbIM NPOAYKTaM, MpodasLam 1 (1nun) nokynarte-
NSIM; KOHTPOJIb Ka4ecTBa ToBapa v (1nm) uMbpoBOro NpoayKTa; B3anMoAeNCTBUE MeX Iy NMPOAABLIOM 1 NOKyrnaTenem;
opraHm13aLus 1 NPoBefeHe SNeKTPOHHbIX KOHKYPCOB 1 ayKLIMOHOB; MOArOTOBKa M JOPMUPOBAHME CTaTUCTUHECKOW UH-
hopmaLmK, OTHETHbIX AOKYMEHTOB MO COBEPLUEHHbIM 3MEKTPOHHbIM CAeNKaM; XpaHeHme, 006paboTka 1 packpbITHe UH-
hopMaLmK, HeOOXOLVMMOW AJIi COBEPLLEHWS 1 UCTIONTHEHWS 3NIEKTPOHHbIX CAENOK; MHble (hYHKLMM, CBS3aHHbIE C dM1eK-
TPOHHOW ToproBown nnatdopmont. URL: https: //lex. uz/docs /7284840
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TaknuM 06pa3soM, MOJKHO CAEAATh BHIBOA O TOM, UTO Pa3BUTHE IIPABOBOTO PETYAUPOBAHHUSA SACKTPOHHBIX
TOPTOBBIX MAOIIAAOK OYAET CIIOCOOCTBOBATh POCTY AOBEPHS YIaCTHUKOB IIMPPOBOTO PHIHKA, ITOBBIIIEHHUIO
0€e30MacCHOCTH CAEAOK, 3all[UTe IPaB MOTpeOUTeAeH U CTUMYAUPOBAHUIO Pa3BUTHSI SA€KTPOHHOM TOPTroB-
AM B Y30eKucraHe.
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PELLEH31SA HA MOHOIPA®UIO B.H. KY®JIEBOW
«JINLL,O, COBEPLUMBLLEE NMPECTYIJIEHUE,

N NMPOBJIEMbI TEOPUWU YT OJ1IOBHO-NPABOBOI'O
PEYJINPOBAHUA» (M., 2025. 352 c.)

H. B. TbigbikoBa
AnTarickuil rocygapCTBeHHbIN yHuBepcuTeT (bapHay, Poccus)

B crarbe npeacTaBAeH aHaAM3 MOHOrpaduueckoit pabotsr B. H. Kydaepoit «Anro, coBepuusiiee mpe-
CTYIIA€HUE, U TPOOAEMbI TEOPUH YTOAOBHO-IIPAaBOBOT'O PErYAUPOBAHUA». AaHa IIOAOKUTEAbHAs OL[eHKa OC-
HOBHBIM BBIBOAAM HCCACAOBAHUSA. ABTOP pelieH3UU IPUXOAUT K BBIBOAY O TOM, YTO MOHOT'padys IPEACTaB-
AfeT 060 rayboKoe M KOMIIAEKCHOE UCCAEAOBAHHeE, TPETEHAYIOIee Ha CTaTyC LIEeAOCTHOH TeOpHH, KOTopas
BHOCHT CYII[eCTBEHHBIH BKAAA B PasBUTHE TEOPHH OTE€UYeCTBEHHOTO YTOAOBHOTO IIpaBa.

KaroueBble cAOBa: AHIO, COBEPLIMBIIEE NIPECTYIACHHE, CYyOBEKT MPECTYNACHHUSA, CYOBEKT YTOAOBHO-
IIPaBOBOTO BO3AEHCTBHUSA, AUIIO, IIOAAEXKAILIeE YTOAOBHOM OTBETCTBeHHOCTH, B. H. Kydaesa.

REVIEW OF V.N. KUFLEVA'S MONOGRAPH “THE PERSON WHO
COMMITTED A CRIME AND PROBLEMS OF THE THEORY OF
CRIMINAL-LAW REGULATION” (MOSCOW, 2025. 352 P.)

N. V. Tydykova
Altai State University (Barnaul, Russia)

This article presents an analysis of V.N. Kufleva's monograph “The Person Who Committed a Crime
and Problems of the Theory of Criminal-Law Regulation.” A positive assessment is given to the study's main
findings. The reviewer concludes that the monograph represents a profound and comprehensive study, laying
claim to being a holistic theory that makes a significant contribution to the development of Russian criminal
law theory.

Keywords: person who committed a crime, subject of a crime, subject of criminal-law influence, person
subject to criminal liability, V. N. Kufleva.

Doi: https://doi.org/10.14258/ralj(2026)1.25

caepoBareseid. OAHAKO HaydHbIe IIOMCKH, KaK IIPABHAO, OCYIIECTBASANUCH B PaMKaX TPAAUIIMOHHBIX
PaMOK, OUepUeHHBIX IPHHATHIMH B YTOAOBHOM IIpaBe IMPU3HAKaMH CyO'beKTa IPeCTYIACHHUsA: BO3pa-
CTa, BMEHAEMOCTH, IPUHAAAESKHOCTH K KaTeTOpUU PU3HIECKUX AULl. DTUM H OIIPEALASIAACH TIOAEMUKA, Pas-
BEPHYBIIASACS B HAYYHBIX AUCKYCCHAX: IIOMCK ONTHMAABHOTO X 0O0OCHOBAaHHOTO COBPEMEHHBIMHU PeaAUsMU

' I ‘eMaTI/IKa, CBsA3aHHasA C AMllaMH, COBEPIIHNBIINMHU ITPECTYIIACHU A, BCETAQ Obira B OEHTpe€ BHUMaHMA UC-
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BO3pacTa YTOAOBHOH OTBETCTBEHHOCTH, KPUTEPUHU BMEHAEMOCTH AULIA U YTOAOBHO-IIPABOBbIE TIOCAEACTBHUSA
NpU3HAHU AHIIa HeBMEHseMbIM, AUAEMMa PU3HAHHS HAM HETIPU3HAHUSA CYOBEKTOM IIPECTYIIACHUS IOPUAH-
YeCKOT'0 AWI[A, KBAAUPHUKAIIMOHHOE 3HAYEHHE CIIEIINAABHOTO CYO'beKTa B HeKOTOPBIX IPECTYIIAeHUAX. B 1mo-
CAGAHHE TOABI Pa3BUTHE TEXHOAOTHH IIOCTABHAO II€PeA UCCAEAOBATEAAMH IPOOAEMY OIIPEACACHHS CTATy-
Ca HCKYCCTBEHHOT'O HHTEAAEKTA U PellleHNs BOIIPOCa O TOM, IBASIETCS AU OH AUIIb HHCTPYMEHTOM B PYKax
YeAOBEKa AU JKe IIPeTeHAYeT Ha IIPU3HAHHE CAMOCTOATEAPHOU €AMHHUIIEH C BBITEKAIOUINM U3 9TOTO pellle-
HUS [IPU3HAHUEM €ro IPaBOCyObEKTHOCTH U BOSMOYKHOCTH HECTH OTBETCTBEHHOCTb. YTOAOBHO-IIPAaBOBbIE
M3BICKAaHUSA B PAMKaX IIPEACTAaBA€HHOH TeMaTHKH Yallle BCeTO 3aTPAaruBaAHd KaKOW-TO KOHKPETHBIH acIeKT,
HMHTEPEeCHBIH NCCAeAOBaTeAl0. HeAb3s He OTMETUTD U Pa3pO3HEHHOCTb YTOAOBHO-IIPABOBBIX H KDUMHHOAO-
THYeCKUX UCCACAOBAHUI B 9TOH cdepe, KaK, BIIpOUeM, U BO MHOTUX APYTUX. TepMUH «AUI0, cOBepIINBIIee
MpeCTYHMACHUE» UCIIOAB3YeTCs NPEeUMYILIeCTBeHHO KPUMHUHOAOTHEH, KOTOpas HCCACAYET €T0 C IO3UIUU
neAei stoi Hayku. OpAHako MoHOrpaduueckas pabora B. H. Ky¢paesoii [1] AookaspiBaeT HeAQABHOBUAHOCTD
TaKOTO MOAXOAQ. ABTOP Pa3yMHO Ha3bIBaeT B KaUeCTBE CAMOCTOSATEABHOH KaTeTOPHUIO «CyOBEKT yTOAOBHO-
IIPAaBOBOT'O BO3AEHCTBHSI», IIOA KOTOPBIM IIpEAAAraeT OHUMATh BCEX, K KOMY 0OpalljeHbl TpeOOBaHHUs yTo-
AOBHO-IIPAaBOBBIX HOPM, BHE 3aBHCHMOCTH OT CIIOCOOHOCTH K OCO3HaHHO-BOAEBOH PErYASIIMU [TOBEACHHUS,
a 0TMedas, YTO ITOCKOABKY YTOAOBHO-TIPaBOBbI€ OTHOIIEHHUS MOTYT BOSHHUKATh TOABKO B CBA3H C COBEpIlEHH-
€M IIPeCTYIACHHS, KPYT CyOBEKTOB YTOAOBHO-TIPAaBOBOI'O OTHOLIEHHS OIPaHMYUBAET TOABKO AUIIAMH, CIIO-
COOHBIMH K BUHOBHOMY BMEHEHHIO U OTBETCTBEHHOCTU. JTO ITO3BOAMAO CAEAATh BBIBOA O TOM, YTO AHIIO,
MOAAEKAIIlee YTOAOBHOU OTBETCTBEHHOCTH — 3TO CAMOCTOSTEABHBIH CTATyC AUIIA, COBEPIIUBIIETO IPECTYII-
A€HHE, OTPKAIOLINH ONPEACACHHBIH 3Tall B pa3BUTHH YTOAOBHO-IIPAaBOBOT'O OTHOIIEHUA. I10AOOHBIH 10A-
XOA CIIPaBEAAUBO PACIIHPSET O0Ae HeOOXOAUMBIX YTOAOBHO-IIPABOBBIX HCCAEAOBAHUI. [Tpy 9TOM rpaHuUIIbI
3TOrO MOASI AOCTATOYHO TOUHO OYepUeHbI. ABTOP OIIPEAEASieT COOTHOIIEHHUE TEPMUHOB «AUYHOCTb», «Je-
AOBEK», AHIIO», OTMeYasi, YTO HAaUMEHee YAAQUHBIM SBASIETCS « AMYHOCTDb», TAK KaK OH HAIIOAHEH COI[UAAb-
HBIM U IICHXOAOTHYECKUM COAep)KaHHEM, KOTOpoe He UMeeT 3HaUeHHS AAA PellleHHs BOIIpoca O BO3MOXKHO-
CTH BBICTYIIATh B KauecTBe CyObekTa mpasa. Obo3Hauas, 4TO MEXKAY TEPMHHAMU «4EAOBEK» U «AUI[0» HET
HNPUHIMITHAABHBIX OTAMYHH, aBTOP, AOITYCKast BO3MOXKHOCTb BKAIOUEHHUS B KPYT CyO'beKTOB YTOAOBHOTO IIpa-
Ba U MHBIX IIPaBOBBIX 00pa30BaHUi (TAaBHBIM 00pPa3oM IOPUAUYECKHX AUI]), AAABHOBHUAHO TIPEAAAraeT UC-
IIOAB30BaTh TEPMHUH «AHULIO0», YTO OCTABASET OOABIIIEe BO3MOXKHOCTEH AAS MaHEBpa M Pa3BUTHS CaMOH OTpac-
AU YTOAOBHOTO IpaBa. He ymyckaeT 3Ty BO3MOXHOCTDb U CaM aBTOP, PacCYKAas O TOM, KTO AOAYKEH HECTH
OTBETCTBEHHOCTD B CAyYae IIPUYHNHEHHA BpeAd «ACHCTBUAMM» IOPHAHNYECKHX AL ¥ HICKYCCTBEHHOTO HHTEA-
AekTa. KpuTuKys paHee BbICKa3bIBaeMblil B HayKe KOMIIPOMHUCCHBIH BapHaHT pelleHus NpobaeMbl — pas-
AWYATh CYO'BEKT MPECTYIACHUS U CYOBEKT YTOAOBHOM OTBETCTBEHHOCTH, aBTOP MOHOTpapuu yOeAUTEAPHO
HCKAIOYaeT BO3MOKHOCTD NIPU3HAHMA 3THX AHIL] CYO'beKTaMH YTOAOBHOH OTBETCTBEHHOCTH 0e3 IpeABapH-
TEAPHOTO NPH3HAHMA UX AUI[AMH, COBEpPIIUBIIUMHU IpecTynaeHne. OAHAKO HEOOXOAHMO OTMETUTH B BBIC-
HIell CTelleHH KOPPEKTHBIN MTOAXOA, ACMOHCTPHUPYIOIIUK yBa)KeHHe K aAPTePHATUBHBIM IIO3UIIUAM, KOTO-
PBIH IPOABUACA B IIPU3HAHUU TEOPETHIECKON BO3MOXXKHOCTH ¥ HHOTO pellleHHs 9TOT0 BOIIPOCa HA OCHOBE
Apyrux pusocodpckux Teopuil. [Ipu aToM cam aBTOp 0603HaYaET CBOO IPUBEPKEHHOCTD K TOH TEOPUH, KO-
TOpas IIPEACTaBASIeT YTOAOBHOE IIPAaBO KAaK CPEACTBO MOPAABHOTO OCYXXAEHHSA MOCTYIIKOB, Pa3pYIIAFOLIINX
CHCTeMY LIEHHOCTEH, a CAGAOBATEABHO, He AOIIYCKaeT IIPUMeHEeHHe Mep YTOAOBHO-IIPAaBOBOI'O BO3AEHCTBHA
B OTHOLIEHHH AHUI], He CIOCOOHBIX K CBOOOAHOMY MOPaAbHOMY BBIOODY.

XapakTepusys TeKyllee COCTOSHHE HCCAGAOBAaHHOCTH BOIIPOCOB, CBA3AHHBIX C CYO'beKTOM IpeCTyIIAe-
Hus, B. H. Kydaesa ncroabsyeT TepMUH «HECUMMETPUYHOCTD», KOTOPBIH, KaK IPEACTABAAETCS, O4eHb TOU-
HO XapaKTepU3yeT AOCTUTHYTYIO Pa3BUTOCTh YUEHHS O CTaTyce FOCYAQPCTBa KaK CyObeKTa yTOAOBHOTO IIpa-
Ba Ha (OHE HEKOTOPOH OTCTAAOCTU MCCACAOBAHMH, TOCBSAIIEHHBIM PU3HICCKUM U HOPUAUIECKUM AMIIAM
KaK CyO'beKTaM IMPeCTYIAEHHUS, YTO 00 BACHACTCA Ty OAMYHBIM XapaKTePOM OTPACAH.

Omnpepeass TeopeTHYECKHE OCHOBBI YU€HHS O AMIIAX B yToAoBHOM mpaBe, B. H. Kydaesa B 3aBucumo-
CTH OT CTAAMH PA3BUTHUS YTOAOBHO-IIPABOBOI'O OTHOIIEHHS BBIACASIET PAa3ANYHbIE HHAMNBHAYAAbHBIE IIPABO-
BbI€ CTATyChI AMIIA, COBEPLINBIIETO IPECTYIIACHHE: AUIIO, IOAAEKALIee YTOAOBHON OTBETCTBEHHOCTH; AUIIO,
[IpPU3HAHHOE BUHOBHBIM U OCY)KACHHOE 32 IIPECTYIIACHHE; AUII0, CYAUMOE 3a IIpecTyIlAeHHe. TaKkoH moAXoA
BUAUTCS Pa3yMHBIM U TeOPETHYECKHU NePCIIeKTHBHBIM, HO Ha IIePBbIH B3rASIA OCTaBASIET BIIeYaTACHHE HEKO-
TOpOH He3aBepIIEHHOCTH. [IpeAAOKeHHBIH IepedeHb KaK OYATO TpebyeT AOTHYeCKOTO AOTIOAHEHHUS TaKOH
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KaTeTOpHeH, KaK «AUI0, He TOAAEXKAIlee YTOAOBHON OTBETCTBEHHOCTH». OAHAKO COAepKaHHEe MOHOIpa-
UM MO3BOASIET 3aKAIOUUTD, YTO OTCYTCTBHE 3TOH KaTerOPUH B 00CY)KAAeMOM IepedHe SIBASIETCs He YITy-
I[eHHeM, a IPUHIMITHAABHOH [TO3UIIMeH aBTOPa, KOTOPBIH «BBIHOCUT 32 CKOOKH» IIPeAMeTa UCCACAOBAHHUSA
BCEX, KTO He ABASETCH CYyOBEKTOM MPECTYNACHHUA. JTa CMBICAOBAs AUHHSA NTOAACPIKUBACTCA U aBTOPCKOU
KPUTHKOH PacIpOCTPaHEHHOH B HayKe IIO3UI[UU O TOM, YTO HHbIE MePbI yTOAOBHO-IIPABOBOTO XapaKTepa
IPEACTaBASIOT COOOM 4acTh COAEPIKAHUS YTOAOBHOH OTBETCTBEHHOCTH. AAs 0000IIeHHOTO HAaMMEHOBAHUS
KOHQHCKAIIMH UMYIIeCTBAa U Mep MEAHIIMHCKOTO XapaKTepa B paboTe 03KHAAEeMO TIpeAAaraeTcsa HHOHU Tep-
MHH — «Mepbl 6€30IaCHOCTH».

PaccmoTpeHue BoIpoca 0 IIPaBOBOM CTaTyCe AL, COBEPIIMBIIETO MPECTyIIACHUE, HEMBICAUM 6e3 06-
pallleHus K IPUHIUIIAM YTOAOBHOTO IIpaBa, KOTOPBIH CTAHOBUTCS YCAOBHEM ACTUTHMHOTO YTOAOBHO-IIPa-
BOBOT'O IIPUHY)KACHUA. ABTOP PEAAUCTUYHO OTMEYAeT, YTO IPEACTABACHHBIN 0030p IPUHIUIIOB IBASETCS
3aBEAOMO HETIOAHBIM, OAHAKO CA€AyeT IIPU3HATh, 4YTO 0003HaYeHHbIe B paboTe MO3UIIUHU CIIOCOOHBI CylIe-
CTBEHHO 00OTaTHUTh NIPEACTAaBACHUE O 3HAUCHUHU IIPHHIIUIIOB YTOAOBHOTO IIPaBa AAf OIIPEACACHHS CTaTyca
HCCAeAYeMOH KaTeropuu. [IpaKTHYeCKyI0 [[eHHOCTh 9Ta YaCTh MOHOTpagHUH HeceT 6Aaropaps KauecTBeH-
HOMY aHaAu3y nosunuil Koncrurynuonsoro Cyaa PO u ux npeaomaeHuIo k MccaeayeMoit Matepun. Taxk,
IPUHIIMII 3aKOHHOCTH, KOTOPBIH TEKCTYaABHO He 0OpallleH K AUILY, COBEPIIHMBIIEMY IPECTYIIACHHE, B TIPEA-
AaraeMo¥ MHTepPIIPeTAI[UH HATIOAHAETCS I'YMAaHUCTHIECKUM [TOTeHIINAAOM, HETIOCPEACTBEHHO Ha HEro pac-
IIPOCTPAHAEMBIM.

IToaXoA, TPH KOTOPOM KOHIIENTBI «AUI[0», «COBEPIIEHHE» U «IIPECTYIAEHHE» KaK CAMOCTOATEAbHBIE,
HO IIPH 9TOM B3aHMOCBfA3aHHbIE KaTeTOPUU ITOAYYHAH aBTOHOMHOE U3y4eHHe, I03BOAUA 0OCTOATEABHO
U TAyOOKO NTPOAaHAAU3HUPOBATh MOHATHE «AHI[0, COBEPIIUBIIee MPeCcTyNAeHHe». TaK, AOCTATOYHO HEOXKHU-
AQHHBIM BBIBOAOM CTaAd HEOOXOAUMOCTD YTOYHEHHUs OHATHUS IIPECTYITHOTO ACSTHHSA, 9TO CBA3BIBAETCA C TEM,
YTO KOHIIENT «COBEPIIEHNE » AOAYKEH OXBATBIBATh U ACHCTBHS, KOTOPBIE CETOAHS 3aKOHOM PAacCMaTpPUBAIOTCS
KaK «HallpaBA€HHBIE K COBEPIIEHHIO» U «AeHCTBHS, COCTOAIINE B «OKa3aHUHU COACHCTBUA B COBEPUIEHUN »,
OHH I10 CBOEH CYTH ABAAIOTCSA 0COOBIMH STAIlaMH CaMOTO COBEPIIEHUS AeAHUA. B paboTe 3Ta mosunus moa-
KpeITAeHa yOeAUTeABHOH apryMeHTaIHe.

IToayunaa raybokoe OCMbICAeHHE ITpoOAeMa MecTa U 3HaYeHHs 00IeCTBEHHON OMaCHOCTH AMYHOCTH
B IIOHUMaHHUH OOIIeCTBEHHOM OMACHOCTU AESTHUSA B [[eAOM. ABTOp ITOKa3bIBaeT 3HaUeHHe CYObeKTHUBHBIX
IPU3HAKOB IIPH OIPEACACHHH OOIeCTBEHHON ONACHOCTH AESHHSA, KOTOPble 00eCIIeYHBAIOT COAEPIKATEAD-
HYIO CBfI3b AUMHOCTHBIX OCOOE@HHOCTeH BHHOBHOT'O M COBEPIIEHHOTO UM IOCTYIKA. Takoe peleHue He BbI-
3bIBaeT HU OTTOPXKEHUs, HU KaKUX-AHOO ONaceHUH OTHOCUTEABHO BO3MOXKHOTO HEpPasyMHOTO paclInpe-
HUSA 3HAYeHUs CyObeKTHBHBIX IPU3HAKOB B CTPYKTYpe OIACHOCTH ASSHHS, TaK KaK B paboTe 03BY4eH Te3UC
0 TOM, 4YTO ITPU3HAKH, XapaKTepU3YIOIlHe AUII0, COBEpIIMBIIee IPECTYIACHUE, He IPEAOIIPEACASIOT CYKAL-
HHH 06 OITACHOCTH CaMOTO NPECTYIIACHHS, YTO BUAUTCA BeCbMa KOPPEKTHBIM.

O60ocHOBaHHO He 0001IIEA BHUMaHHEM aBTOP U HEIPOCTOH BOMPOC 00 00111eCTBEHHON OMACHOCTH CaMo-
O AMIIA KAK OCHOBAHUS IPUMEHEHHUS Mep YTOAOBHOH OTBETCTBEHHOCTH. BO3MO)XXHO, AOMUHUPYIOLIHE B Ha-
CTosillee BpeMs MTOAOKEHHs TeOPHH YTOAOBHOTO IIpaBa TaKy0 BO3MOXKHOCTb M OTPHUIAIOT, HO PSIA MOMEH-
TOB, B YaCTHOCTH, KDUMHHAAU3AIUA 3aHATHSA BBICIIETO IIOAOKEHHS B IIPECTYIHOH HepapXHH, 3aKOHOMEPHO
HOOYKAQIOT K 60Aee 06CTOATEABHOMY PACCYIKACHHUIO H IPUHATHIO YECTHBIX, @ HE TOABKO COOTBETCTBYIOIIUX
U YAOOHBIX yCTOsIBLIeHCs TeopuH pelreHni. C obpalieHHeM K TEHASHIIHAM IPAKTHKHU IPUMeHeHus cT. 210!
YK P® aBTOp AOKa3bIBaeT, YTO YTOAOBHAS OTBETCTBEHHOCTD IT0 HEH HACTYIIAeT He 3a CTATYC AMIIA KaK TaKO-
BOW, a 3a PsIA OTIPEACACHHBIX ACHCTBUH, 6e3 COBepIIeHNsT KOTOPBIX 00CYKAaeMOe TOAOXKEH e He IIPU3HAeT-
€Sl UMEIOLIUM MecTO. TaKol pe3yAbTaT IO3BOAUA 3aKAIOUUTH, UTO BKAoueHUe B YK P® 31011 cTaThu He ABAA-
eTcsl peaHHMAIlHeH XYALTHX OAOXKEHUH COLIMOAOTMYECKOH ITKOABI YTOAOBHOTO TIpaBa U He YCTaHABAMBAET
OTBETCTBEHHOCTD 32 OIIACHOE COCTOSTHHE AUIIA 6€30THOCUTEABHO COBEPIIAEMBIX UM ACHCTBUH.

AOCTaTOYHO CMEABIM H AK€ PEBOAIOIMOHHBIM MOXKHO IIPU3HATH IPEAAOKEHHUE O «BBIBEACHHH» IPH-
3HAKOB CyO'beKTa IPECTYIIACHHA U3 Pa3pAAA IPU3HAKOB COCTaBa IPECTYNACHUA U HaAeACHHE CyObeKTa Ipe-
CTYTIA€HHSA CAMOCTOATEABHBIM CTATYCOM «yCAOBHS». AOTHKa HCKAIOUEHHS U3 YHCAA TIPU3HAKOB COCTaBa IIpe-
CTYIIAHHS TeX, YTO GYHKIIHOHAABHO He ITPEAHA3HAYEHBI AAT OTPAXKEHUA OMACHOCTH, @ CAYYKAT AUIID IIeAU
OIpaHMYEHHUS KPyra AUIL TEMH, KTO CIIOCOOEH HeCTH YTOAOBHYIO OTBETCTBEHHOCTB, MOHATHA. OAHAKO B IIpeA-
AaraeMoM ITOAXOAE YCMaTpUBaeTCsl HECKOABKO cAaObIX MecT. Bo-TepBbIX, caMmo 1o cebe yTBepyKACHHE O TOM,
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9TO IPU3HAKH CyO'beKTa IIPeCTYIAEHUsS He CIIOCOOHBI TPEAOIIPEAEASTH (XOTs OBl YaCTUYHO) OIIACHOCTD Aes-
HUsI, He MOJKeT OBITh IPUHATA KaK 0e3yCAOBHas HCTHHA. B KauecTBe mprMepa, Tae MOAOOHOE UMeeT MeCTo,
MO)XHO IIPUBECTH AesTHHE, OTBETCTBEHHOCTb 32 KOTOpOe ycTaHoBAeHa CT. 134 YK P®. Camu 1o cebe po06po-
BOABbHbBIE ACHCTBHUSA CEKCYaAbHOTO XapaKTepa, COBepllaeMble AULIAMHU, AOCTUTIIUMHU 16 A€T, 0CO3HAOIIUMU
HX 3HaYeHUe, KOHEUHO K, HeoNacHbl. ONaCHOCTD € MO3ULIUH 3aKOHOAATEAS] OHU IIPEACTABASIOT He TOABKO
KOTAQ OAHO M3 AUII, TPMHUMAIOIIMX yYacTHE B UX COBEPIIEHUH, HE OTBE€YaeT YKa3aHHBIM IIPU3HAKaM, a TO-
TAQ, KOTAQ TP 9TOM YCAOBHHU APYTO€ AUIIO ABASIETCS COBepPIICHHOACTHUM. Takoe peleHue He MOKeT ObITh
00BACHEHO HIYEM APYTHM, KPOMe KaK YCMOTpeHHe 001LecTBEHHOH OIIAaCHOCTH B A@THUH, KOTAQ B3pOCAOE
AHIIO OKa3bIBaeT BO3AeHCTBHeE (He 00513aTeAbHO BepOaAbHOE, HO U, HAIIPUMeP, ACHCTBUSIMU HAU IPUMEPOM
CBOETO MTOBEAEHH, OIIBITOM) Ha IPUHATHE pellIeHHe APYTUM AMILIOM, KOTOPOE II0 CBOMM IICUXO(PHU3UOAOTH-
JeCKUM KauecTBaM MOJKeT ObITh He TOTOBO K BCTYIIACHHIO B TOAOOHbIe OTHOLIeHHsI. OYeBHAHO, UYTO aHAAO-
TUYHBIE ACHCTBHA CO CTOPOHBI AHI[A, KOTOPOE TAK)Ke He AOCTHUTAO HEOOXOAMMOTO BO3PacTa U B AOCTATOYHOH
CTeIleHH He 0CO3HaeT GHOAOTMYECKOT0, IICHXOAOTHYECKOTO U COI[UAABHOTO CMBICAA TIOAOBBIX OTHOIICHHH,
He MOTYT IIPU3HABAThCs OOIIECTBEHHO OMACHBIMU. BO-BTOPBIX, AOTHYECKasl AMHUSA UCKAIOUEHUS U3 YHCAQ
IIPU3HAKOB COCTaBa IIPECTYIACHHUSA TeX, YTO PYHKIMOHAABHO He NPEAHA3HAYeHBI AAS OTPasKeHHs ONACHO-
CTH, TpeOyeT IPOAOAKEHHSA B pOpMe NCKAIOUEHHUS U3 YHCAA TPU3HAKOB COCTaBa IPECTYNACHHA U IPU3HAKOB
CyO'BEKTHBHOH CTOPOHBI HA TOM OCHOBAHHH, YTO UX BAUSHHE Ha OOIeCTBEHHYIO OIIACHOCTD ACSTHHA He Cy-
I[ECTBEHHO U MOXKET CBOAUTBHCS K TOMY, YTO I10 3TOMY KPUTEPHIO 00IeCTBEHHAs ONIACHOCTD BCEX YMbIIIACH-
HBIX IIPECTYIACHHUH IPUMEPHO OAMHAKOBA, KaK 1 001eCTBEHHAS ONMACHOCTh BCEX HEOCTOPOXKHBIX MIPECTYII-
A€HHUH. B-TpeTbux, peaAusanyia BbICKa3aHHOTO IIPEAAOYKEHHA IIPUBEAET K pa3pyLIEHHIO AABHO CAOKMBLIEHCS
U IpOpabOTaHHOM KOHCTPYKIIUHU COCTaBa IIPECTYNACHHUS, KOTOPas CTaAd IIPUBBIYHBIM U 9)PEKTHBHBIM HH-
CTPYMEHTOM yTOAOBHO-IIPAaBOBOM KBaAMQHUKALIUHU. A CO3AaHNE HOBOH OTpebyeT AAUTEABHOTO IIEPHOAA Bpe-
MEHH, B TOM YHCA€, Ha allpOOAIIHIO B YCAOBHUSIX PEAaAbHON NMPAKTUKH, TA€ OLIMOKH HEAOTYCTHMBI.

B njeaoM nccaepOBaHME XapaKTepU3YeTCA TAYOOKOH IpOopabOTKOH H0ABIIOr0 KOAMYECTBA UCTOYHHKOB,
4TO CBUACTEABCTBYET 00 000CHOBAaHHOCTH M aBTOPCKHUX IO3UIMHA. MOHOTpadHUsA OCTaBASIET OAHO3HAYHOE
MOAOXKHTEABHOE BIIEUaTACHUE U YOEKAGHHOCTb B TOM, UTO OHa OYAET IOAe3Ha U BOCTpebOBaHa Kak CIie-
[[UAAUCTAaMU-TEOPETUKAMH, TaK U IPAKTUIECKUMHU paboTHHKaMuU. VIMIIOHHpYyeT BHUMaHHe, IPOsIBACHHOE
HCCAeAOBaTEAEM K AETAASIM, HalIpUMep, C OIIOPOH Ha TPAaHCAUPYeMble TeOpeTUYeCKHe TIO3UIUU, BbIABACH
TEXHHUKO-IOPUANYECKHH AePeKT YTOAOBHOTO 3aKOHA, 3aKAIOUAIOLINICA B HCIIOAB30BAHUN TEPMHHA «AHIIO,
COBepIIHBIIee IPECTyNACHHE» B HOPMax 00 OCHOBAHHUAX OCBOOOKAEHHUSA OT YTOAOBHOM OTBETCTBEHHOCTH.
ITpocaexxuBaeTCsl U MPUBEPKEHHOCTh HAYYHOMY CTHAIO, XapakTepHOMY Aas paboT FO. E. ITyaoBoUKHHA, BbI-
CTYNHBIIETO HAYyYHBIM PEAAKTOPOM MOHOTpadpuu — HaydHas rAyOrHa U pyHAAMEHTAABHOCTb.

Kareropus «Auro, copepuublIee IpecTyIAeHHE» TIOAYYHAA TAYyOOKOe U KOMIIAGKCHOE HCCAGAOBAHHUE,
B paMKaX KOTOPOTO LIeHTPaAbHOE IIOHATHE ObIAO PACCMOTPEHO He KaK OTACABHO B3ATO€, a B CHCTeMHOH B3au-
MOCBSI3U CO BCEMH KAaTeTOPUAMH, C KOTOPBIMHU OHO CBA3aHO HAU collpuKacaeTcs. C 3TOM TO3UIIUK MOHOIPa-
¢uueckoe uccaepoBanue B. H. KypaeBoiil mpeTeHAyeT Ha CTaTyC IIeAOCTHOH TeOPUH, KOTOpas 6e3yCAOBHO
BHOCHT CYILIECTBEHHBIN BKAAA B Pa3BUTHE TEOPUHU OTEUECTBEHHOTO YTOAOBHOTO IIPABa.
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CTBa U IIpaBa BoAXKCKOTo rocyaapcTBeHHOTO yHHBEpCHTeTa BoaHOro TpaHcnopra (Hiwkauit Hosropoa, Poc-
cusi). E-mail: pankina_84@mail.ru.

Pysunasapos Illyxpar Hypaauesud, AOKTOp FOpHANYECKUX HAYK, TPOdeccop, aKapAeMHUK TypaHCKOH aKa-
pAemun (Tamkenrt, Y36exkucran). E-mail: sh.ruzinazarov@mail.ru. ORCID: 0000-0001-8550-9276.

PycanoB Butaauii BUKTOpOBHY, KAHAUAAT HCTOPUIECKUX HAYK, AOLIEHT KadeApBbl TEOPHUH U UCTOPHH I'0-
CYAAQpCTBa U ITpaBa AATalCKOT0 rocyaapcTBeHHOro yHUBepcuTeTa (bapHaya, Poccus). E-mail: radomir77@
mail.ru.

TaBapaaues XymbaxT A)KaMIIIeAOBHY, aCIIUPAHT KadeApPbl KOHCTUTYIIMOHHOTO ¥ MYHUIJUITAABHOTO IIpa-
Ba uMeHu npodeccopa B.C. OcHoBuHa BopoHeskcKkoro rocyaapcTBeHHOro yHHBepcuteTa (Boponex, Poc-
cus). E-mail: Jtavaraliev@gmail.com.

TrippikoBa Hapexxpa BAapAMMHPOBHA, AOKTOP IOPHUAMYECKUX HAaYK, AOLIEHT, 3aBeAYIOIINi KadeApOoH yro-
AOBHOTO IIpaBa ¥ KPUMHHOAOTHH AATaHCKOTO FOCYAQpPCTBEHHOro yHUBepcuTeTa. E-mail: academnauka@
rambler.ru.

Yaapues Aptyp MapaTtoBud, MarucTpanT IOpHUAMYeCKOr0o HHCTUTYTA AATAaHCKOTO TOCYAAPCTBEHHOTO
yuusepcureta (Bapruaya, Poccus). E-mail: art22rus@gmail.com.



CBefieHus 006 aBTOpax 155

Ynopos AaekcaHAp TeHHaAbeBHY, KAHAMAAT IOPUANYECKUX HAYK, AOIIEHT KadeApPbl TOCYAAPCTBEH-
HO-TpaBOBbIX AucuunAuH Kysbacckoro uncruryta ®CHUH Poccun (HoBokysHenx, Poccus). E-mail:
uporov65@mail.ru. ORCID: 0000-0003-4231.

®uannmosa Eaena OaeroBHa, KAHAMAQAT IIEAATOTHYECKUX HAyK, AOLIEHT, AOIIEHT KadeApbl yTOAOBHOTO
npasa OpeHbyprckoro rocypapcrseHHoro yausepcurera (Openbypr, Poccus). E-mail: elena56-75@mail.ru.

®onmreitn AuHa MropeBHa, IpernopaBaTeab KadpeApbl YTOAOBHOTO IIpaBa U KpuMHuHOAOrHU KybaHcko-
ro rocyaapcrseHHoro yuusepcureta (Kpacuopap, Poccus). E-mail: anya. litovchenko. 00@mail.ru. ORCID:
0000-0003-0928-7688.



TPEBOBAHNA K CTATbSAIM

1. CraThsi MOXKeT OBITh HAIlMICaHA HAa PYCCKOM MAM @HTAUHCKOM s3bIKax. O0beM MyOAUKaLUi He AOAYKEH
npesbliath 25000 3HAKOB ¢ Mpobeaamu, BKAIOYAs OnbAnOrpaduIecKuii CIIMCOK, CBEAeHUs 00 aBTOpax, Tab-
AUIBI ¥ uaAfocTpanuu. HasBanus ¢aiiaoB ykaspiBaroTcs o ¢pamuanu aBropa (Hampumep: MBanosl, Vsa-
HOB2). HMcrioap3yeMbIii TeKcTOBBIH pepakTop: WORD, 0AHA U3 IOCAEAHUX BEPCHIA, C COXpaHeHHeM B $pop-
mare doc, docx.

2. CTpyKTypa CTaTbH:

» nHAeKchl YAK u BBK, KoTOpble IpocTaBAAIOTCA B AEBOM BepXHEM YTAy IEpPBOM CTPAaHUIIBI PYKO-
IHCH;

 HasBaHHeE CTaTbH;

« MHHUIUAABI U (paMHAUS aBTOPA, MECTO PabOThI aBTOpa (C yKa3aHHEM rOpOAA U CTPAHBI) Ha pyc-
cKoM si3bike (Hanpumep: H.H. Heanos, Aamaiickuii 2ocydapcmeennuiii ynusepcumem (Bapraya,
Poccua));

+ QAHHOTALUs Ha PYCCKOM si3bIKe (00beM aHHOTanuu ot 1000 A0 1500 3HaKOB 6e3 Ipo6eAOB), KAIO-
yeBble CAOBA K MyOAMKALIUU Ha PyCCKOM s3bIKe (0T 5 A0 10 cAOB);

+ Ha3BaHMe CTAaThbH HAa AHTAMHCKOM SI3bIKe;

« MHHUIUAABI U paMUAMS aBTOPA, MECTO pabOThI aBTOPa (C yKa3aHHeM FOPOAA M CTPaHbl) Ha aHTAHH-
cxoM si3bike (Hanpumep: 1.1 Ivanov, Altai State University (Barnaul, Russia));

« QAHHOTALUS HA AHTAUUCKOM si3biKe (06beM aHHOTAaruuU OoT 1000 A0 1600 3HaKOB 6€3 Mpo6eAoB),
KAIOYeBbIe CAOBA K ITyOAMKAIIMK HA aHTAUHCKOM s13bIKe (0T 5 A0 10 cAOB);

+ COOCTBEHHO TEKCT CTaThH;

« OubanorpaduuecKuil CIUCOK; TAOAUIBI C 3aTOAOBKAMH;

¢ PHUCYHKH C IIOAITUCAMU;

+ CBeAeHUs 00 aBTOpax (paMUAMS, UMS, OTIECTBO, YUeHas CTeNleHb U 3BaHKe, AOAKHOCTb, MECTO pa-
0O0TbI, 9AEKTPOHHBIH appec). AAs PEAAKIIHOHHOM KOAAeTHH TeAePOH AASI CBSI3H, aAPeC C YKa3aHH-
€M ITIOYTOBOTO HHAEKCA.

3. Pexomenaytorcs mapametpsl: mpudt Taiimc (Times New Roman), pasmep Ne 14, uepes 1,5 unrepsa-
Aa. CTpaHHIIBI AOAKHBI HMETh [IOASI: BepXHee, HIDKHee, AeBOe, IPaBoe — 110 2 CM. Bce cTpaHHUIIbI AOAXKHBI
OBITH IPOHYMEPOBAHBI.

¢ TEKCT HeOpMaTHPOBaHHBIMH;

¢ TEKCT AOAKEH OBITh pa3bHT Ha ab3a1ibl, HO Oe3 ab3aI[HBIX OTCTYIIOB;

« 0e3 mepeHoCoB.

Bce TabAMIIBI AOAYKHBI IMETD 3aTOAOBKH.

ITpu MCIIOAB30BaHUU B TEKCTE COKpAI[eHUH, KpOMe OOIIeIPUHATHIX, HEOOXOAUMO AABaTh MX PACIIH-
$poBKy (B TEKCTe HAU B IPUMEYAHMUIX).

4. CChIAKH Ha IUTUPYEMYIO AUTEPATYPY AAIOTCS B TEKCTe IUPPaMH B KBAAPATHBIX CKOOKaX, 3AeCh JKe
YKa3bIBAaIOTCS HUTHUPYeMble CTpaHuULbl: [1, ¢. 15; 2, ¢. 45]. CaM CIIMCOK AUTepaTyPhI II0A 3aT0AOBKOM «Bu6-
AnOrpapUIecKHil CIIUCOK» IPUBOAUTCS IIOCA€ OCHOBHOT'O TEKCTa B IOPSIAKE IIUTUPOBAHUS (OAUH ITYHKT
CIIUCKAa — OAHO HanMeHOBaHHe). OAMH U TOT )Ke HCTOYHHUK B 6HOAHOrpaduuecKoM CIIHCKe YKa3bIBAeTCs
OAMH pas, B TEKCTe CTaThH IIPU MOBTOPHOH CCHIAKE YKa3bIBAeTCsl B KBAAPATHBIX CKOOKaX HOMep, KOTOPBIH
HCIIOAB30BAACS MePBbIi pa3. Bubanorpaduuecknil CIHCOK AOAKEH COAEPIKATh, KaK IIPABHUAO, He MeHee
10 HICTOYHUKOB, COACPIKAIIUX CCBIAKH KaK Ha OTe4eCTBEHHbIe, TaK M Ha 3apyOe)KHbIe MOHOTpapHH U CTa-
THU B BEAYIIUX HayYHBIX JKYpPHAAAX, AAIOIIHUX IIOAHOE NIPEACTAaBACHHE O COBPEMEHHOM COCTOSHUHU HCCAe-
AOBaHHUH B AQHHOH 00AacTH. AOASI CAMOLIUTHPOBAHUSA, CCBIAOK Ha OAHOTO U TOTO )K€ aBTOPa U Ha OAUH
U TOT JKe KYPHaA He AOAKHA IpeBsIIaTh 25%. Opopmasercst bubanorpadudeckuit cnucox no FOCTy
P 7.0.5-2008.

5. K ctaTbe mpuaararoTcs:
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« peKoMeHAALUA KadeApsl (CTPYKTYPHOTO IIOAPA3ACACHHSA HAYYHOH OpraHU3aIuK). AAS aBTOPOB —
AOKTOPOB HayK peKOMEHAALINHU He TpebyeTcs;
+ THCHMO-COTAACHE C 3aBEPEHHOH 10 MECTY PabOThI MOAITUCHIO (ITOAITUCAMHE) aBTOpa (aBTOPOB) CTa-
TBH.
PerieHsus ot aBTOpoB He TpebyeTrcs. JKypHaA IPOBOAUT COOCTBEHHOE PelleH3UPOBaHUe.
6. ABTOpaMm crareil ToHOpap He HauucAseTcs. [1aaTa 3a onybAMKOBaHMe CTaTell He B3UMaeTCs.
7. K mevat NpUHHUMAIOTCS OPUTHHAABHBIE, paHee HUTAE He ITyOANKOBABIIHECs MaTepHUAABI IIPU YCAO-
BUH TIOAOKUTEABHBIX Pe3YABTATOB He3aBUCHUMOM 3KcIepTu3spl. IIpuBeTcTByeTCa HHGOPMUPOBaHHE U IIPU-
BA€UEHHUe Balllux KoAAer U3 APYTHX By30B.

KonTakTsl

I[Ty6ankanuio, opOpMAEHHYIO [0 BCEM MTPAaBHAAM, HEOOXOAMMO BBICBIAATH (C peKOMEHAALMeH U MUCh-
MOM-COTAACHeM C 3aBEPEHHBIMHU MOAITUCSIMU BCEX aBTOPOB) Ha aAPeC IAeKTPOHHOM mouThI: rrd231@rambler.
ru an6o Ha appec academnauka@rambler.ru



Hayunoe uzoanue

POCCHUMCKO-ABUATCKHUU
IIPABOBOMU JKYPHAA

2026 * Nel

JKypHaa BXOAUT B IlepedeHb pelleH3UpyeMbIX HayYHbIX H3AAHUH,
B KOTOPBIX AOAYKHBI OBITh OITyOANKOBAaHBI OCHOBHBIE HAYYHBIE PE3YABTAThI AUCCEPTAIMH
Ha COMCKaHUe y4eHOM CTelleHH KaHAMAATA HayK, Ha COUCKAaHHUe YIeHOH CTeleHH AOKTOpa Hayk (N2 2444)

PepaxTop C.H. Tecaenko
IToaroToBka opuruHas-makera: O.B. Maiiep

IToanucano k ucnoab3zoBanuio 10.02.2026.
Dopmar 60x84/8. Yea.-med. a. 18,2.

Tunorpadusa AATaliCKOro rocyAapCTBEHHOTO YHUBEPCUTETA
Mspateabckas aunensus AP 020261 ot 14.01.1997.
656049 bapnaya, yr. AUMHUTPOBa, 66



